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lONDOy: SHAW AND SONS, FETTER LAXE AND CRANE COURT, E.C- 



PREFACE 



In this work, which I have written principally for the use of 
students, and in order to assist them in their examinations, 
I have endeavoured to show as concisely as possible the pro- 
cedure relating to indictable offences. I have also shortly 
referred to and explained some of the principal rules and 
maxims of the Criminal Law, — also will be found in this 
work a short treatise on the law of evidence particularly 
applicable to criminal cases. 

The Summary Jurisdiction Act, 1879, is referred to and it 
is shown in what cases indictable offences can be dealt with 
summarily under that Act. 
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INDICTABLE OFFENCES. 



CHAPTER I. Chap. T. 

DEFINITION AND DIVISION OF INDICTABLE OFFENCES. 

Definition of felony - - - - -p. 1. 

Definition of misdemeanor - - - - p. 1. 

Incontinence -^ - -- - - -p. 2. 

Attempt to commit a felony or a misdemeanor - p. 8. 

ActtLS nonfacit reum nisi mens sit rea - - p. 8. 

Bare intention to commit a crime not punishable - p. 5. 

When consent of prosecutor no defence - - p. 6. 

Indictable offences are those punishable by means of 
an indictment ; they are either treasons, felonies, or mis- 
demeanors. Of treason we do not here treat. 

A felony was defined to be "an ofience which occasions Definition 
a total forfeiture of either lands or goods or both, at the of felony. 
4;omnion law, and to which capital or other punishment may 
be superadded according to the degree of guilt." (4 Bl. C. 94.) 
This forfeiture, as will be seen hereafter, is now abolished. 
Felonies are often created by statute either by express words 
or necessary implication. When a statute makes an offence 
a felony, all the ordinary consequences attending a felony 
follow. 

Misdemeanors comprehend all indictable offences which what are 
do not amount to a felony. In general wherever a statute misde- 
prohibits a matter of public grievance, or comniands a meanors. 
matter of public convenience, as the repairing of the com- 
mon streets of a town, an offender against such a statute 
is punishable by way of indictment for his contempt of 
the statute, unless such method of proceeding manifestly 

B 
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Paet I. at)pear to be excluded from it. (2 Hawk. P. C. c. 25, s. 4.)i 
in general wliere a statute maidng a new ottence omy 
inflicts a forfeiture and specifies a remedy, not being by^ 
indictment, an indictment will not lie. (R» v. Wright, 1 
Burr. 543.) A mere act of trespass committed by one 
person unaccompanied by any circumstances constituting 
a breach of the peace is not indictable, nor will an indict- 
ment lie for a mere private injury against an individual as^ 
for enticing away his apprentice. 
Incon- Many orfences of the incontinent kind are to be con- 

tinence, sidered as sins only, and are not indictable ; they ar& 
left to the consciences of the offenders or to the ecclesias- 
tical court who punish by censure or imposing penance: 
pro salute animcs et refomiatione inorunu Thus adultery is- 
not an indictable offence. Adultery by the English law 
is the violation of conjugal fidelity by either husband or 
wife. By an Act passed on the lOth of May, 1650, in the 
time of the Commonwealth, it was enacted that in case 
any married woman be carnally known by any man, other 
than her husband, except in case of ravishment, such 
offence shall be felony, and every person, as well the man 
as the woman, offending therein shall suffer death as in 
the case of felony, without benefit of clergy ; but this did 
not extend to any man who at the time of such offence 
committed did not know that such woman was married, 
and it did not << extend to any woman whose husband shall 
be continnaUy remaining beyond the seas by the space of 
three years, or shall by common fame reported to be dead ; 
nor to any woman whose husband shall absent himself 
from his said wife by the space of three years together, 
in any parts or place whatsoever, so as the said wife shall 
not know her said husband to be living within that time.'*" 
And by the above Act fornication was punishable with three 
months' imprisonment, and the offenders had to give security 
to be of good behaviour for the space of one year. Both the 
man and the woman were liable to the above punishment. 
(Scobell's Acts and Orders, p. 121.) The above provisions 
have not been re-enacted since the Commonwealth. By the 
Indian Penal Code, s. 197, whoever has sexual inter- 
course, not amounting to the offence of rape, with a person 
who is, and whom he knows or has reason to believe to 
be, the wife of another man, without the consent or connivance 
of that man, is guilty of the offence of adultery, and may 
be punished with imprisonment, with or without hard labour, 
for not more than 5 years, or with fine, or with both. In 
such case the wife shall not be punishable as an abettor. 



ATTEMPT TO COMMIT A CEIME, 3 

An attempt to commit a felony or misdemeanor is a mis- Chaf. I. 

t^emeanor : S)ut ac act is not inJictable as such an attempt 

unless it is directly approximating to the conmiission of the tJ^mmit 
offence. {B, v. Egleton, Dears. C. 0. 515.) It is difficult to a felony 
define an attempt to commit an offence. It may be described or a mis- 
as an act done or omitted with intent to commit an offence, demeanor, 
forming part of a series of acts or omissions which would 
have constituted the offence if such series of acts or omissions 
had not been interrupted, either by the voluntary determina- 
tion of the offender not to complete the offence, or by some 
other cause. (See sect. 74 of Draft Code (a).) If a person 
purchases a jemmy for the purpose of committing a burglary 
this is not an attempt to commit a burglary. 

In a, V. Collins, L. & C. 471, which, at first sight, seems 
a singular decision but was no doubt Correctly decided, il 
was held that a person who put his hand into the pocket ot 
another in order to steal, was not guilty of an attempt to 
steal, because it happened that the pocket was empty. (See 
1 Euss. on Cri. 168.) According to tiiis, if A., desiring to kill 
B., were to fire a pistol at a spot where he believed him to 
be, but he was, in fact, not there, this would not be indict- 
able as an attempt to kill B. Or, if A., desiring to kill B., 
fires a shot at C, believing him to be B., but misses him, 
this is not an attempt to kill B., but an attempt to kill C. 
The soliciting and inciting a person to commit a felony is a 
misdemeanor, though no felony is in fact committed. (R. v. 
Gregory, 86 L. J. M. C. 60 ; L. E. 1 C, C. R. 77.) 

The maxim — actus non facit reum nisi mens sit rea^^B, -^c^w non 

maxim founded on natural justice is sometimes lost sight of*^*?^?^ ^^^* 
, ,1 , •*.., ., a • • •! i- ms% mens 

by those more conversant with the procedure m civil actions ^^ ^.g^, 
than in criminal cases. It is submitted that the general rule 
of law is that if a person bond fide believes in a state of facts 
which, if true, would render his act lawful and right, and 
had reasonable ground for such belief, he is in the same posi- 
tion as if the &cts existed which he believed did exist. A 
criminal will or intention, without a criminal act, is not a 
crime — ^nor is an act a crime where the intention is to do 
that which is lawful, and there are reasonable grounds to sup- 
pose that it is so, and where it would be so if the facts were 

(a) On the I7th Angnst, 1878, a royal commission was issued for the 
purpose^ amongst other things, of enquiring into and reporting on a 
certain Draft Code. The commissioners named in this commission made 
their report on the 12th of June, 1879, — ^in the appendix to winch is a 
draft code, which in this work is referred to as the Draft Code, the 
commissioners being often referred to as the Criminal Code Commis- 
sioners, 
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IPabtI. fts supposed. This, of course, does not interfere with the 

1 rtile that ignorance of the law is no excuse. Again, this does 

not interfere with the rule that if a person intending to 
commit one criminal act commits another he is guilty of 
the other although he had no intention to commit it ; thus if 
a man strikes with a dangerous weapon with intent to do 
grievous bodily harm and kills — this is murder ; so if a man 
broke into a dwelling-house before 6 a.m. for the purpose of 
conmiitting'a felony therein he is guilty of burglary, although, 
misled by his watch being wrong, he believed at the time he 
broke into the house it was after 6. Nor would this prevent 
an act being a crime if the legislature expressly or impliedly 
enacted that it should be so whatever knowledge or intention 
a person might have. 

The case of R. v. Prince, 44 L. J. M. 0. 122, should be 
here referred to, which it is difficult to reconcile with the 
above maxim. By 24 & 25 Vict. c. 100, s. 65, whosoever 
shall unlawfully take any unmarried girl under the age of 16 
years out of the possession and against the will of her father 
is guilty of a misdemeanor : — a man took out of the posses- 
sion, and against the will of her father, a girl of the age of 14, 
who, however, looked much older than 16 ; and the jury 
found, as a fact, that before the man took her away she had 
.told him she was 18, and that he bond fide believed such 
statement, and that such belief was reasonable : — Held, that 
he was guilty of the misdemeanor within this section, 
though he did not know that the girl was under the age of 
16 and even believed that he knew she was over that age, 
Brett, J., dissenting. Mr. Justice Brett said, in this case, 
"It is clear that ignorance of the law does not excuse. It 
eeems to me to follow that the maxim as to mens rea applies 
whenever the facts which are present to the prisoner's mind, 
;and which he has reasonable ground to beheve and does believe, 
to be the facts, would, if trud, make his acts no criminal offence 
at all. It may be true to say that the meaning of the word 
f* linlawfully " is that the prohibited acts to be done " without 
justification or excuse.'* I, of course, agree that if there be a 
legal justification there can be no crime. But I come to the 
conclusion that a mistake of facts on reasonable grounds, ta 
the extent that, if the facts were as believed, the acts of the 
prisoner would make him guilty of no criminal offence at all, 
is an excuse, and that such excuse is implied in every 
criminal charge and every criminal enactment in England. I 
agree with Lord Kenyon that *' such is our law," and with 
CooKBURN, C. J., that " such is the foundation of all criminal 
procedure." 



CONSENT OF PEOSBOUTOB. O 

Jndges have donbted whether it is a defence to an indict- Chap. I. 

ment for bigamy that at the time of the second marriage the 

prisoner had a reasonable and honest belief that his wife was 
dead. It is submitted that the above maxim applies. (See 
8 Enss. on Grimes, by Prentice, p. 265 ; bat see E, y» Bennett, 
14 Cox C. C. 45.) 

A bare intent to commit a crime is not punishable by our Bare 
law — there must be an act done in order to constitute a^***®***^ 
crime — ^the maxim voluntas reputabatur pro facto does not ^^J^g 
apply. An act innocent in itself becomes a crime if coupled not 
with an unlawful and criminal intent. (i2. v. Scojield, Cald. paniah- 
897 ; 1 Russ. on Crimes, 188, 190.) able. 

There are many cases where it is no defence to prove that When 
what is complained of was done with the consent of the cogent of 
prosecutor as a person cannot consent to a crime being com- P^^. 
mitted. Thus it is no defence to an indictment for murder 
that the murdered man was put to death by his own desire ; 
and it is no defence to an indictment for unlawfully and 
carnally knowing and abusing a girl under the age of twelve 
years tiiat she consented thereto ; and mutual consent to a 
prize fight does not make it less a breach of the peace or 
exonerate those engaged from punishment. But if the con- 
sent of the prosecutor prevents the act from being unlawful or 
a crime, proof of such consent is a defence, as it shows that 
no crime has, in fact, been committed ; therefore, in answer to 
an indictment for rape, the accused may prove that the 
prosecutrix consented to what was done, as in order to con- 
stitute the crime of rape the carnal knowledge must be when 
the woman did not consent thereto. So, in general, on an 
indictment for an assault the accused may setup as a defence 
that what is complained of was done by the prosecutor's 
leave. (R. v. Eoadley, 49 L. J. M. C. 88, where the prisoner 
was indicted for an indecent assault on a girl seven years of 
age.) By 48 & 44 Vict. c. 45 (The Criminal Law Amendment 
Act, 1880), s. 2, *' it shall be no defence to a charge or 
indictment for an indecent assault on a young person under 
the age of thirteen, to prove that he or she consented to the 
act of indecency.'* 

There is a difference between submission and consent. If 
a person, not knowing what is about to be done to him or 
what is being done to him, makes no resistance, he does not 
consent to tide act being done. Every consent involves a 
submission, but it by no means follows that a mere submis- 
sion involves consent. (1 Buss, on Crimes, 876.) Yielding 
to violence from fear of death, or by duress, is not consent. 
(1 Buss, on Crimes, 859.) It is submitted that there is no 
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Past I. consent if submission or non-resistance is occasioned by fraud. 

(1 Bass, on Crimes, 960 ; see Latter v. Braddell, 60 L. J. 

Q. B. 166 ; Hegarty v. Shine, 14 Cox 0. C. 145.) It would 
seem from the cases, however, that if a man has connection 
with a married woman by a fraud, which induces her to 
suppose that he is her husband, and she therefore consents 
to the connection, it is not a rape. (1 Buss, on Crimes, 861 ; 
sed query, see E. v. Young, 14 Cox C. C. 114.) On a 
trial for rape, Willes, J., told the jury that if tiiey were 
satisfied that the girl was in such a state of idiocy as to be 
incapable of expressing either consent or dissent, and that the 
prisoner had connection with her without her consent, they 
should find him guilty. {R. v. Page, 2 Cox C. C. 183.) A 
man who, by fraudulently and falsely pretending to give 
medical advice to a female patient, and in pursuance of such 
advice to perform a surgical operation upon her, procures her 
submission to his medical treatment of her, under colour of 
which he has carnal connection with her, she believing all 
the while that she was undergoing medical treatment, is 
guilty of a rape. {R. v. Flattery, 46 L. J. M. C. 130 ; 13 
Cox C. C. 888.) 



CHAPTEB II, Chap. II. 



CAPABILITY OF GOMMITTINa INDIOTABLB OFFEKOXS. 

Infants - - - - • • -p. 7. 

Idiots - - - - - - - p. 8. 

Lunatics - - - - * - p. 8. 

Married women - - - - " P« 1^* 

Corporations ------ p. 10. 

Foreigners - - - - - -p. 11, 

Drunkenness - - - - - -p. 11. 

Compulsion - - - - - -p. 11. 

Necessity ------ p. 12. 

Ignorance of the law, dc, - - - p. 18. 

It is a general role that infants nnder the age of discretion Infants. 
:sae not punishable by any criminal prosecution. (1 Hale, 27.) 
An infant under the age of seven years is, by presumption of 
law, doli incapax ; against which presumption no averment 
can be received. Between the age of seven and fourteen 
years an infant is deemed primd facie to be doU incapax ; 
but this presumption may be rebutted. At the age of four- 
teen years an infant is presumed by law to be doli capax. 

At p. 17 of the report of the Criminal Code Commis- 
sioners it is stated that the following section of the code (21) 
repeats the existing law : — "No one whose age exceeds seven 
and does not exceed fourteen years shall be convicted of any 
offence, unless it appear to the jury that at the time he 
committed the offence he had sufQcient intelligence to know 
the nature and consequences of his conduct, and to appre* 
ciate that it was wrong." 

An infant under fourteen is presumed by law to be im- 
potent and unable to commit a rape, and evidence is not . 
admissible to rebut this presumption. But he may, between 
seven and fourteen, if he be found to be doli capax, be a 
principal in the second degree if he aid and assist in the 
commission of a rape. (1 Hale, 689.) In some misde* 
meanors an infant is privileged by reason of his nonage if 
nnder 21 : for instance, for a mere nonfeasance (Co. Litt. 
857), unless it be for not doing a thing which he is bound to 
4o by reason of his tenure, or the like, as the repair of a 
hiidge. {R. v. Sutton, 8 A. & E. 597.) 
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Idiots. 



Pabt I. An idiot cannot be guilty of a crime. An idiot is a fool or- 
- madman from his nativity, who never has any lucid intervals. 
One who is surdus et mutus a navitate is, in presumption of 
law, an idiot ; but this presumption may be rebutted, 
liunatics. With regard to lunatics committing a crime. Every person 
is to be presumed to be sane and to possess a sufficient degree 
of reason to be responsible for his acts until the contrary be 
proved. To estabUsh a defence on the ground of insanity^), 
it mu^t be clearly proved that at the time of committing the act 
the accused was labouring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality 
of the act he was doing, or, if he did know it, that he did not 
know he was doing what was wrong. {R, v. M'Naughten, 10- 
CI. & Fin. 200.) The following question was put to the judges 
in the above case : — " Q. 4. If a person, under an insane delu- 
sion as to existing facts, commits an offence in consequence 
thereof, is he thereby excused ? ** And the following was 
the answer given to such question : — ** A. 4. The answer 
must, of course, depend on the nature of the delusion ; but 
making the same assumption as we did before, namely, that 
he labours under such partial delusion only, and is not, in 
other respects insane, we think he must be considered in the 
same situation as to responsibility as if the facts with re- 
spect to which the delusion exists were real. For example : 
If, under the influence of his delusion, he supposes another 
man to be in the act of attempting to take away his life^. 
and he kills that man, as he supposes^ in self-defence, he 
would be exempt from punishment. If his delusion was 
that the deceased had inflicted a serious injury to his cha- 
racter and fortune, and he killed him in revenge for such 
supposed injury, he would be liable to punishment." 

The Criminal Code Commissioners (b), in their report, 
p. 17, state that the following proposed enactment (s. 22) 
expresses the existing law : — '' If it be proved that a person 
who has committed an offence was at the time he com- 
mitted the offence insane, so as not to be responsible for- 
that offence, he shall not, therefore, be simply acquitted, 
bat shall be found not guilty on the ground of insanity. 
To establish a defence on the ground of insanity, it must 
be proved that the offender was at the time when he com- 
mitted the act labouring under natural imbecUity or disease 
of or affecting the mind, to such an extent as to be in- 



(a) It is a defence, though the insanity was produced by drunken- 
ness. JR. Y. Davii, 14 Cox C. C. 563. 

(b) See ante, p. 8, note (a). 
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capable of appreciating the nature and quality of the act Ohap. II. 
or that the act was wrong. -^^^ 

*' A person labouring under specific delusions, but in other 
respects sane, shall not be acquitted on the ground of in- 
sanity, unless the delusions caused him to believe in the 
existence of some state of things which, if it existed, would 
justify or excuse his act : Provided, that insanity before or 
after the time when he committed the act, and insane delu^ 
flions, though only partial, may be evidence that the offender 
was, at the time when he committed the act, in such a con- 
dition of mind as to entitle him to be acquitted on the groimd 
of insanity. Every one committing an offence shall be pre- 
sumed to be sane until the contrary is proved." 

The following is from p. 17 of the above report :— ** Sect. 
22, siipra, which relates to insanity, expresses the existing 
law. The obscurity which hangs over the subject cannot be 
altogether dispelled until our existing ignorance as to the 
nature of the will and the mind, the nature of the organs 
by which they operate, the manner and degree in which 
those operations are interfered with by disease, and the 
nature of the diseases which interfere with them, are 
greatly diminished. The framing of the definition has 
caused us much labour and anxiety ; and though we cannot 
deem the definition to be altogether satisfactory, we con- * 
sider it as satisfactory as the nature of the subject admits of. , 
Much latitude must, in any case, be left to the tribunal 
which has to apply the law to the facts in each particular 
case. The principal substantial difference between sect. 22 of 
the Draft Code and the corresponding section of the Bill (c) 
is that the latter' recognizes as an excuse the existence of an 
impulse to commit a crime so violent that the offender would 
not be prevented from doing the act by knowing that the 
greatest punishment permitted by law for the offence would 
be instantly inflicted, the theory being that it is useless to 
threaten a person over whom, by the supposition, threats 
can exercise no influence. This provision of the Bill as- 
sumes that the accused would not be protected by the pre- 
ceding part of the section, and therefore he was at the time 
he did the act capable of appreciating its nature and quality,, 
and knew that what he was doing was wrong. The test 
proposed for distinguishing between such a state of mind 
and a criminal motive, the offspring of revenge, hatred, or 

• 

(c) This is the Draft Code which the commissioners had to inquire 
into and report respecting. It is called in the Criminal Code Commis- 
sioners Report "the Bill.'' - * 
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Pabt !• nngovemed passion, appears to ns, on the whole, not to be 
— practicable or safe, and we are unable to suggest one which 
wonld satisfy these requisites and obviate the risk of a jury- 
being misled by considerations of so metaphysical character. 
It must be borne in mind that, although insanity is a defence 
which is applicable to any criminal charge, it is most fre- 
quently put forward in trials for murder, and for this offence 
tiie law — and we think wisely — awards, upon conviction, a 
£xed punishment, which the judge has no power to mitigate. 
In the case of any other offence, if it should appear that the 
offender was afficted with some unsoundness of mind, but 
not to such a degree as to render him irresponsible — ^in other 
words, where i^e criminal element predominates, though 
mixed in a greater or less degree with the insane element — 
the judge can apportion the punishment to the degree of 
criminality, making allowance for the weakened or disordered 
intellect. But in a case of murder this can only be done by 
an appeal to the Executive, and we are of opinion that this 
difficulty cannot be successfully avoided by any definition of 
insanity which would be both safe and practicable, and that 
many cases must occur which cannot be satisfactorily dealt 
with otherwise than by such an appeal." 

For most offences, including misdemeanors, a married 
woman cannot be found guilty when she did Ihe act com- 
plained of under the coercion of her husband. But this does 
not apply to the crimes of treason, murder, an^ robbery, or 
other crimes like murder, which are mala in se, and pro- 
hibited by the law of nature. A feme covert is not deemed 
to be accessory to a felony for receiving her husband who 
has been guilty of it, nor is she a principal in receiving her 
husband when his offence is treason ; for she is sub potestate 
viriy and bound to receive him. (1 Hale, 47.) A married 
woman may be indicted with her husband for keeping a 
bawdy house ; for this is an offence as to the government of 
the house, in which the wife has a principal share (1 Hawk., 
c. 1, s. 12) ; and in all cases where a married woman offends 
in the absence of and without the coercion of her husband, 
she is criminally responsible as if she were a/i^m« sole, Ka 
married woman commit a crime in the presence of her hus- 
band the law presumes that she acted under his coercion ; 
but this presumption may be rebutted. 

The general rule of law is that a married woman cannot 
steal her husband's property. {R. v. Kenny ^ 13 Cox C. C. 
897 ; see Ch. 86, " Larceny.") 

A corporation aggregate may be indicted by their corpo- 
rate name for breaches of ^duly, whether in the nature of a 



Mairied 
Women. 



Corpora 
tions. 
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misfeasance or nonfeasance, as for the obstmction or non- Chap* II. 
repair of a public highway. ] 

Foreigners resident in England are subjects of the Queen, Fordgnere. 
and they are included in a statute naming the subjects of 
tilie Queen. (1 Buss, on Crimes, 790 n.) A foreigner is 
liable to be indicted in England for an offence against the 
English law committed on a British ship on the high seas, 
though the act constituting the offence was a lawful one in 
his own country, and he was ignorant that it was unlawful 
here. {Calvin^ $ Case, 7 Bep. 1.) 

But a foreigner is not amenable to the law of this country 
for an offence committed out of the Queen's dominions, as on 
a foreign ship on the high seas. Perhaps if a foreigner, 
when m a foreign country, were to commit an offence in 
Engld,nd by means of an innocent agent, he might be in- 
dicted in this country if he afterwards came here. (Story's 
Conflict of Laws, s. 625, c. 7th Edit.) 

As to offences committed by foreigners out of the Queen's 
dominions, see Ch. 86. 

Yoluntaiy drunkenness is no excuse for the commission of Branken- 
a crime. But if a person be made drunk by the unskilful- ^®^* 
ness of his physician, or the contrivance of others, he is in 
the same condition with regard to the commission of a crime 
as if he were in any other frenzy. But in some cases where 
the intention with which the act complamed of was done is 
material, the fact of the accused being drunk at the time 
of doing the act may be taken into consideration by the jury 
in deciding the question of intention. On an indictment 
for larceny it might be proved that %y reason of the 
prisoner being drunk he mistook the goods alleged to be 
stolen for his own, and had, therefore, no intention to steal 
them. 

In some cases a person will not be criminally liable for Compnl* 
an act done by him, which he was, by force, compelled ®^<^'** 
to do. Thus, If A., by force, take the arm of B., in which 
is a weapon, and therewith kill C, A. is guilty of murder, 
but not B. ; but if A. had only used moral force, as if he had 
only threatened B. with duress or imprisonment, in order to 
compel him to kill C, B. would have been guilty of murder. 
(1 Hale, 488.) It is stated in 1 Hale, p. 51, if a man be despe- 
rately assaulted and on point of deatii, and cannot otherwise 
escape, unless to satisfy his assailants' fury he will kill an 
innocent person then present, the fear and actual force will 
not acquit him of the crime and punishment of murder if he 
commit the foct ; for he ought rather to die himself than kill 
an innocent ; but if he cannot otherwise save his own life. 
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PisT. L the law pennits him, in his own defence, to kill the assailant. 
~^ '■ There may be, however, cases in which a person may not be 
guilty of a crime when he acted against his will and by 
reason of threats of a nerson present when the act is done, 
to instantly kill him or do him grievous bodily harm, (iZ, 
V. Crutchiey, 5 C. & P. 118 ; Foster, 14 ; 1 Hale, 50.) 

The Criminal Code Commissioners were of opinion that the 
following proposed enactment (s. 23) represented the existing 
law^ Bed query—** Compulsion by threats of immediate death 
or grievous bodily harm from a person actually present at the 
commission of the ofifence shall be an excuse for the com- 
mission of any offence other than high treason as herein- 
after defined in sect. 75, sub-sects, (a), (6), (c), ((2), and {e)^ 
murder, piracy, offences deemed to be piracy, attempting to 
murder, assisting in rape, forcible abduction, robbery, cans- 
ing grievous bodily harm, and arson : Provided that the 
person under compulsion believes that such threat will be 
executed : Provided also, that he was not a party to any 
association or conspiracy, the being party to wbich rendered, 
him subject to such compulsion." 

It is no defence to a child that he committed a crime by 
the command or coercion of his parent, nor is it any defence 
to a servant that he committed a crime by the command or 
coercion of his master. (1 Hale, 44, 516.) As to a married 
woman not. being guilty of an offence when acting under the 
coercion of her husband, see anU^ p. 10. 

Every one is protected from criminal responsibility for any 
act done in obedience to the laws for the time being made 
and enforced by tl^se in possession de facto of the sovereign 
power in and over the place where the act is done, (Sea 
11 Hen. 7, c. 1 ; Sir H. Vane's Case, Kel, 15 ; Foster 4th I)isc« 
p. 402.) 
Necessity. If any person from necessity, for the want of victuals, steal 
another man's goods it is felony. (1 Hale, 54.) Sir M. Bale, 
in referring to this matter, says, '' If a person being under 
necessity for want of victuals or clothes, shall upon that 
account clandestinely and animo fur audi steal another man's 
goods, it is felony," and he gives an excellent reason. ** Men's 
properties would be under a strange insecurity, being laid 
oipen to other men's necessities, whereof no man can possibly 
judge but the party himself." But Sir M. Hale admits that 
this general principle is subject to some exceptions. He 
says, '* Indeed this rule ' in casu extrenue necessitatis omnia 
sunt communiay does hold in some particular cases, where* 
by the tacit consent of nations, or of some particular 
countries or societies it hath obtained. By the Bhodian Law 
and the common maritime custom, if the common provi- 
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fiion for the ship's company fail, the master may under cer- Chap. II 
i»in temperaments break open the private chests of the 
mariners or passengers and make a distribution of that par- 
ticular and private provision for the preservation of the ship's 
company.*' (1 Hale, 54, 55.) 

If two persons swimming in the sea after a shipwreck get 
on a plank not large enough to support both, and one push- 
ing the other off who is drowned, this is not murder. (Bacon's 
Maxims, No. 5 ; Wharton on Homicide, s. 560.) The 
Criminal Code Commissioners, at p. 43 of their report, say, 
" But ingenious men may suggest cases which, though pos- 
sible, have not come under practical discussion in courts of 
justice. Casuists have for centuries amused themselves, and 
may amuse themselves for centuries to come, by speculating 
as to the moral duty of two persons in the water struggling 
for the possession of a plank capable of supporting only one. 
If ever such a case should come for decision before a court of 
justice (which is improbable), it may be found that the par- 
ticular circumstances render it easy of solution. We are 
certainly not prepared to suggest that necessity should in 
every case be a justification. We are equally unprepared 
to suggest that necessity should in no case be a defence ; 
^e judge it better to leave such questions to be dealt with 
when, if ever, they arise in practice by applying the principles 
of law to the circumstances of the particular case.** 

There is no presumption that every one knows the law. Ignorance 
(Martindale v. Falkner, 2 C. B. 719, per Maule, J.) Lord o^ ^lie 
Mansfield said it would be very hard upon the profession if S'^^ 
the law was so certain that every one knew it — the misfortune 
is that it is so uncertain that much money must be spent 
before it can be found out; and Mr. Justice Maule said 
that at all events there is one class of Her Majesty's subjects 
that does not always know what the law is — and that is 
Her Majesty's judges — as it often appeared upon our records 
that there is manifest error in the court below. But igno- 
ranee of the law is no excuse for the commission of a crime, 
and this is so though the accused is a foreigner. In some 
cases, however, where, in order to constitute an oil'ence, it is 
necessary to prove that an act was done with a particular 
intention, ignorance of the law on a particular point may be 
an important fact to be proved for the defence for the pur- 
pose of negativing such intention. With regard to ignorance 
of fact — a person is in general deemed to have acted under 
that state of facts which he in good faith and on reasonable 
ground believed to exist when he did the act complained of. 
Upon this subject see the remarks made, ante^ p. 8, upou 
ihe maxim actus non facit reum nisi mens sit rea. 
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tabtl chapter ni. 

PRINCIPALS AND ACOESSOBIES. 

PrmcipaU ------ p. 14. 

Accessory before the fact - - - - p. 15. 

Accessory after the fact - - - - p. 15. 

Accessories generally - - - • P« 17. 

Frincipalfl. Pbincipalb in the first degree are those "v^ho have actnally 
comimtted the fact. Principals in the second degree are 
those who were present actually or constructively aiding and 
abetting the commission of the same. The general rule 
applies to offences by statute as weU as at common law, viz., 
that all present at the time of committing an offence are 
principals, although only one acts, if they are confederates, 
and engaged in a common design, of which the offence is 
part. (1 Russ. on Grimes, 157.) But in order to make a 
person who is present when a felony is committed a principal 
in the second degree, there must be a community of purpose 
with the party actually committing the felony, at the time 
when the felony is committed. It is submitted that where 
several persons engage in the pursuit of a common unlawful 
object, and one of them does an unlawful criminal act which 
the others ought to have known was not improbable to happen 
in the course of pursuing such common unlawful object, all 
are guilty. If divers persons be engaged in an unlawful act, 
and one of them, with malice prepense against one of his 
companions, finding an opportunity, kill him, the rest are 
not concerned in the guilt of that act, because it had no 
connection with the crime in contemplation. (1 Hawk. P. 0. 
c. 81, s. 52.) When an offence is committed through the 
medium of an innocent agent, the employer, though absent 
when the act is done, is answerable as a principal in the first 
degree. Thus, if a child under years of discretion, or a 
madman not answerable for his acts, is incited to commit a 
murder or other crime, the inciter is the principal, ex neces^ 
sitate, though he were absent when the thing was done. 
(Fost. 849 ; Kel. 52.) Principals in the second degree are in 
general punishable in the same way as principals in the first 
degree. 
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An accessory before the fact is he who being absent at the Chap. III. 

time the offence was committed procures, connsels, commands 

or abets another to commit a felony. (1 Hale, 615.) In high ^^^ory 
treason there are no accessories, but all are principals, on ^he fact, 
account of the heniousness of the crime. But in murder, 
and felonies in general, there may be accessories, except 
only in those offences which by judgment of law are sudden 
and unpremeditated ; such are some cases of manslaughter 
and the like, where there cannot be any accessories before 
the fact. (2 Hawk. P. C. c. 29, ss. 2, 5 ; 1 Hale, 618 ; 
Post. 341.) But there are other cases of manslaughter 
where there may be accessories before the fact. (R. v. Gaylor^ 
1 D. & B. 288.) In crimes under the degree of felony there 
can be no accessories ; but all persons concerned therein, if 
guilty at all, are principals. (1 Hale, 618.) It has been 
much considered how far an accessory is involved in 
the guilt of the principal when the principal does not 
act in conformity with the plans and instructions of the 
accessory. With regard to this, it appears that if the prin- 
cipal totally and substantially varies horn the terms of the 
instigation, if being solicited to commit a felony of one kind, 
he wilfully and knowingly commits a felony of another, he 
will stand single in that offence, and the person soliciting 
will not be involved in his guilt. (Fost. 869.) 

An accessory before the fact to any felony is guilty of 
felony and may be indicted, tried, convicted, and punished as 
if he were a principal felon. (24 & 25 Yict. c. 94, ss. 1 and 2.) 
He may be indicted and convicted either as an accessory 
before the fact to the principal felony together with the prin- 
cipal felon, or after the conviction of the principal felon, or 
may be indicted and convicted of a substantive felony whether 
the principal felon has or has not been previously convicted, 
or is or is not amenable to justice. (24 & 25 Yict. c. 94, ss. 1, 2, 
and 5.) An accessory before the fact may be convicted 
though the principal has been acquitted. By the 24 & 25 
Yict. c. 94, s. 8, whosoever aids, abets, counsels, or procures 
the commission of any misdemeanor, is liable to be tried, 
indicted, and punished as a principal offender. 

An accessory after tJie fa4:t is a person who, knowing a Accessory 
felony to have been committed by another, receives, relieves, ^^^ ^^^ 
comforts, or assists the felon in order to enable him to escape ^^' 
from punishment. (2 Hawk. c. 29, s. 28 ; 1 Hale, 618.) And 
it seems to have been agreed, that any assistance given to 
one known to be a felon, in order to hmder his being appre- 
hended or tried, or suffering the punishment to which he is 
condemned, is a sufficient receipt to make a man an acces- 
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Pabt I. sory of this description : as where one assists a felon with a 
norse to ride away, of with money or yictnals to support him 
in his escape, or where one harhours and conceals in hi& 
house a felon under pursuit, hy reason whereof his pursuers 
cannot £bid him ; and much more where one harbours in his 
house and openly protects such a felon, by reason whereof 
the pursuers dare not take him. (2 Hawk. P. C. c. 28, s. 26 ; 
1 Hale, 618, 619.) It is necessary for a receiver to have had 
notice, either express or implied, of the felony having been 
committed, in order to make him an accessory by receiving 
the felon (2 Hawk. P. C. c. 29, s. 82) ; and the felony must 
be complete at the time of the assistance given, else it makes 
not the assistant an accessory. The law has such a regard 
to the duty, love, and tenderness which a wife owes to her 
husband, that it does not make her an accessory to felony by 
receiving him, considering that she ought not to discover her 
husband. (2 Hawk. c. 29, s. 84 ; 1 Hale, 621.) 

An accessory after the fact to any felony may be indicted 
and convicted either as an accessory after the fact to the 
principal felony together with the principal felon, or after the 
conviction of the principal felon, or may be indicted and con- 
victed of a substantive felony whether the principal felon has 
or has not been previously convicted, or is or is not amen- 
able to justice. (24 & 25 Vict. c. 94, s. 8.) Upon an indict- 
ment against a prisoner as a principal he cannot be convicted 
under this section as an accessory after the fact. 

Upon the trial of an indictment against several prisoners, 
charging some with murder and others with having after* 
wards harboured them, the principals were found guilty of 
manslaughter, and the harbourers of having been accessories 
thereto after the fact : — Held, that the latter could, upon such 
indictment and verdict, be legally convicted as accessories 
after the fact to the crime of manslaughter. (R, v. Richardsy 
46 L. J. M. C. 200.) 

By 24 & 26 Vict. c. 94, s. 4, every accessory after the fact 
to any felony (except where it is otherwise specially enacted) 
is liable, at the discretion of the court, to be imprisoned in the 
common gaol or house of correction for any term not exceed* 
ing two years, with or without hard labour, and the court 
may, if it thinks fit, require the offender to enter into his own 
recognizance and to find sureties, both or either, for keeping 
the peace, in addition to such punishment ; but no person 
can be imprisoned under this clause for not finding sureties 
for any period exceeding one year. By 24 & 26 Vict. c. 100 
(the Act relating to offences against the person), s. 67, every 
accessory after the fact to any felony punishable under this 
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Act (except murder) is liable to be imprisoned for any tenn Chap. III. 

not exceeding two years, with or without hard labour ; and 

every accessory after the fact to murder is liable, at the dis- 
cretion of the court, to be kept in jenal servitude for life, or 
for any term not less than five years, or to be imprisoned for 
any term not exceeding two years, with or without hard 
labour. By each of the Consolidation Acts, the Larceny Act, 
24 & 25 Vict. c. 96, s. 98, Malicious Injuries to Property 
Act, 24 & 25 Yict. c. 97, s. 56, the Forgery Act, 24 & 25 
Vict. c. 98, s. 49, every accessory after the fact to any felony 
punishable under this Act (except only a receiver of stolen 
property) is liable, at the discretion of the court, to be im- 
prisoned for any term not exceeding two years, with or with- 
out hard labour, and with or without solitary confinement. 

By 24 & 25 Vict. c. 94, s. 6, any number of accessories at Accegaorie^ 
different times to any felony may be charged with substan- fi^^^^^Hj- 
tive felonies in the same indictment, and may be tried together ^ 
notwithstanding the principal felon is not included in the same 
indictment, or is not in custody or amenable to justice. 

Sect. 7 of the 24 & 25 Vict. c. 94, states where accessories 
are to be tried. Where a person has been an accessory to a 
felony wholly committed in England he may be tried where 
the principal felony may be tried, or in any county or place 
where the act by which he became an accessory was com- 
mitted. K the principal felony was not wholly committed in 
^England the accessory may be tried by any court which can 
try the principal felony, or where the accessory is appre- 
hended or in custody. 

Where any person, within the jurisdiction of the admiralty 
of England or Ireland, becomes an accessory to any felony 
which is comnutted within that jurisdiction or elsewhere, or 
is begun within that jurisdiction and completed elsewhere, or 
begun elsewhere and completed within that jurisdiction, the 
offence of such person is felony; and in any indictment for 
any such felony the venue in the margin is the same as if 
the offence had been committed in the county or place in 
which such person is indicted, and his offence must be 
averred to have been committed " on the high seas." (24 & 25 
Vict. c. 94, s. 9.) 

By 24 & 25 Vict. c. 94, s. 8, whosoever shall aid and abet, 
counsel, or procure the commission of any misdemeanor is 
liable to be tried, indicted, and punished as a principal 
offender. 

Upon an indictment against an accessory a confession by 
the principal, or his conviction, is not admissible to prove 
the guilt of the pidncipal ; it must be proved aliunde. (1 Buss. 
on Crimes, 184.) 
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PAET IL 

THE PROSECUTOR. 
Past II. CHAPTER IV. 

THE PBIVATB PBOSECUTOB. 

In the Queen is centered the Majesty of the whole com> 
munity, and is supposed hy law to be the person injured by 
every infraction of the public rights, and is therefore the 
prosecutor for every public offence ; for this reason all pro- 
ceedings ad vindictam et pcenam are called in the law the 
pleas of the Crown, 

Criminal prosecutions are carried on in the name of the 
Queen, and have for tlieir principal object the security and 
happiness of the people in general, and not mere private 
redress. But as offences generally particularly affect a 
private individual, the person so affected usually takes the 
proceedings to bring the offender to justice, though there is 
nothing as a general rule to prevent anyone taking criminal 
proceedings against a person whom he suspects to be guilty 
of a crime. A private individual must be careful as to 
arresting a party for an offence or in putting the law in motion 
against him, for if a party is arrested for an offence of which 
he is not guilty he may in general maintain an action for 
damages against the person who arrested him. But a 
private individual may justify in a civil action where he only 
Bets the law in motion, as by applying to a justice for a 
warrant to arrest the supposed offender or the like, if he 
acted bond fide and with reasonable and probable cause. This 
matter is further noticed Ch. XI. 

The Criminal Code Commissioners state, at p. 81 of their 
report, that the civil remedy for any wrongful act is not 
affected by the iact that the act is a crime, and they refer to 
Wilh V. Ahraharriy L. R. 7 Q. B. 864, and Osborne y. Gillett, 
L. R. 8 Ex. 88 ; BlaJie v. The Albion Life Assurance Society , 
14 Cox C. C. 247. 
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CHAPTER V. Chap. V. 

THE DIBEOTOB OF PUBLIO PBOSEOUTIONS. 

The Prosecution of Offences Act, 1879, the 42 & 43 Vict. Director of 
c. 22, authorizes the appointment of an officer to he called public 
the Director of Public Prosecutions (a). prosecu- 

By sect. 2, it shaU be the daty of the Director of Public H°is duties. 
Prosecutions, under the superintendence of the Attorney- 
General, to institute, undertake, or carry on such criminal 
proceedings (whether in the Court for Crown Cases Reserved, 
before sessions of oyer and terminer, or of the peace, before 
magistrates, or otherwise) and to give such advice and assist- 
ance to the chief officers of police, clerks to justices, and 
other persons, whether officers or not, concerned in any 
criminal proceeding respecting the conduct of that proceeding, 
as may be for the tiriie being prescribed by regulations (Jb) 
under this Act, or may be directed in a special case by the 
Attorney-General. The regulations (b) under tliis Act shall 
provide for the Director of Public Prosecutions taking action 
in cases which appear to be of importance or difficulty, or in 
which special circumstances, or the refusal or failure of a 
person to proceed with a prosecution, appear to render the 
action of such director necessary to secure the due prosecu- 
tion of an offender, and shall also fix the areas or districts 
for which the assistants of such director shall respectively 
be appointed and act. 

Sect. 6. Where the Director of Public Prosecutions gives Deposi- 
notice to any justice or coroner that he has instituted, or tions, &c., 
undertaken, or is carrying on any criminal proceeding, such to be sent 
justice and coroner shall, at the time and in the manner pre- to hi™* 
scribed by the regulations (b) under this Act, or directed in 
any special case by an order of the Attorney- General, transmit 
to the said director every recognizance, information, certifi- 
cate, inquisition, deposition, document, and thing which is 



(a) By sect. 3 certain assistants, clerks, &c., are to be appointed. 
Sect. 4 relates to the qaalification of the Director of Public Prosecu- 
tions, and his assistant. The latter may act for the whole of England 
and Wales; see reg. 5, post, p. 23, 

(5) See post, p. 21. 
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Past II. connected with the said proceeding, and which the justice or 

coroner is required by law to deliver to the proper officer of 

the court in which the trial is to be heard, and the said 
director shall, subject to the regulations under this Act, 
cause the same to be delivered to the said proper officer of 
the court, and shall be under the same obligation, on the 
same payment, to deliver to an applicant copies thereof as 
the said justice, coroner, or officer. It shall be the duty of 
every clerk to a justice or to a police court to transmit, 
in accordance with the regulations under this Act, (a) to 
the Director of Public Prosecutions, a copy of the informa- 
tion and of all depositions and other documents relating 
to any case in which a prosecution for an offence instituted 
before such justice or court is withdrawn or is not pro- 
ceeded with within a reasonable time. A failure on the 
part of any justice or coroner to comply with this section 
shall be deemed to be a failure to comply with the said 
requirement to deliver to the proper officer of the court, and 
any clerk to a justice or to a police court failing to comply 
with this section shall be liable to the same penalty to which 
a justice or coroner is liable for such failure as aforesaid. 
Where Sect. 6. Where any criminal proceeding has been in- 

Director stituted or undertaken by the Director of Public Prosecutions, 
of Public any person having the right to institute and carry on such 
Prosecu- proceedings may, if he have good cause for so doing, show, 
abandons ^y affidavit to any judge of the High Court of Justice, that 
proceed- Buch Director of Public Prosecutions has abandoned such 
ings. proceedings, or has neglected duly to carry on the same, and 

such judge, after hearing such Director of PubHc Prosecutions, 
may give such directions as to the mode in which such pro- 
ceedings shall be continued by such person so applying, or 
by the said Director of PubHc Prosecutions, as to such judge 
shall appear right. 
Saving as By sect. 7, nothing in this Act shall interfere with the right 
to private of any person to institute, undertake, or carry on any 
aid bind ^' criminal proceeding. 

• 

^reons to or carried on by the Director of Public Prosecutions, such 
prosecute, director shall not be bound over to prosecute or conduct such 
proceeding, or required to give security for costs, and it 
shall not be necessary to bind over any person to prosecute 
or conduct such proceeding, and if any person is so bound 
over, or has given security for costs, he shall, upon the 
Director of Public Prosecutions undertaking the case, be 



Where any criminal proceeding is instituted, undertaken, 



(a) See post, p. 28. 
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released from such obligation, and the secority shall be cjhaf. y. 

•deemed to have been cancelled, and the Du'ector of Public 

Prosecutions shall be liable to costs in lien of such person. 
The prosecution of an oflFender by the Director of Public 
Prosecutions shall, for the purpose of enabling a person to 
obtain a restitution of property, or obtaining, exercising, or 
enforcing any right, claim, or advantage whatsoever, have 
the same effect as if such person had been bound over to 
prosecute and had prosecuted the offender, subject to this 
proviso, that such person shall give all reasonable informa- 
tion and assistance to the s^d director in relation to the 
•prosecution. 

Sect. 8. The Attorney- General with the approval of the Kegula- 
Lord Chancellor and a Secretary of State, may from time to ^^^^ ™*y 
time make, and when made rescind, vary, aud add to, regu- ^^ "^^• 
lations for carrying into effect this Act. The draft of all 
such regulations proposed to be approved as aforesaid shall 
be laid before both Houses of Parliament, and shall not be 
finally approved as aforesaid until the draft has lain before 
«ach House of Parliament for not less than 40 days upon 
which such House has sat. 

Sect. 9. In this Act, unless the context otherwise requires, Interpre- 
ihe following terms have the meanings hereinafter respectively ^^^°^ 
assigned to them ; that is to say,— ^^*^^- 

The term " the Treasury ** means the Commisioners of 

Her Majesty's Treasury : 
The term " Secretary of State'* means one of Her Majesty's 

principal Secretaries of §tate : 
The term ** person" includes a body of persons corporate 

or incorporate : 
The term ** Attorney-General " means Her Majesty's 
Attorney- General for England, and Her Majesty's 
Solicitor- General for England, whenever such Solicitor- 
General can, by reason of a vacancy in the ofice of 
Attorney-General or otherwise, act as the Attorney- 
General. 
By sect. 10, the Act came into operation on the 1st day of 
January, 1880. 

The following rules for the guidance of justices of the Regula- 
peace, and others, in regard to the conduct of public prosecu- tions made 
iions under the provisions of the Prosecution of Offences ^J^J®' *be 
Act have been approved by the Lord Chancellor and the ^ 
Home Secretary. 

The Director of Public Prosecutions shall be required to 
lake action in such classes of cases as have hitherto been 
conducted by the Solicitor to the Treasury, by order of the 
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FiLBT II. Secretary of State, and in other cases for the proper con- 

i'^sstssg oi ^nicu. ju bib opiniou^ Wi^ rrdinarv mode of 

prosecution is insoificient. The following rules are to be 
applied only to such cades : 
Director 1, It shall be the duty of the Director of Public Prosecu- 
^ Public ^Qjjg ^Q giye advice in cases of importance and difficulty to 
tioffl^T^^' justices of the peace, to clerks to justices of the peace, and 
giving to chief officers of police who may apply for his advice ia 
advice. such cases, and to other persons in his discretion, subject to 
any special instruction which he may receive from the 
Attorney-General. Advice so given may, at the discretion 
of the Director of Public Prosecutions, be given verbally or 
in writing. 
Authoriz- 2. The Director of Public Prosecutions may assist prosecu- 
ing special ^Qj.g |jy authorizing them to incur special costs for the purpose 
cos 8. ^£ ^^j ^^ preparation of scientific evidence; {b) the remuneration 
of scientific witnesses ; (c) the payment of extra fees to 
counsel ; (d) the preparation of plans or models ; (e) and in 
respect of any special matter in such cases as the Attorney- 
General may sanction. So much of the costs that are thus 
authorized by the Director of Public Prosecutions as shall 
not be allowed on taxation, and paid by the authority that 
defrays the costs of the prosecution, and are found, after 
examination by the Solicitor of Her Majesty's Treasury, to 
be reasonable and proper, shall be paid by the said solicitor. 
Notice of 8. Upon every application made by a prosecutor to with- 
with- draw from a prosecution, the clerk to the justices or to the 

drawal ^ police court before whom the prosecution has been, to which, 
secution^to ^nch application is made, shall forthwith give notice to the 
be given. Director of Public Prosecutions of such application, and of 
the reasons for making it. If any prosecution instituted 
before a justice of the peace or a police magistrate, be not 
carried on within reasonable time, or be not proceeded with 
in consequence of an apparent improper refusal or failure of 
anyone who ought to proceed therewith, the clerk shall 
forthwith give notice to the Director of Public Prosecutions 
of any such delay, refusal, or failure, and of the cause of the 
same if it be known. And in all cases to which this rule 
applies he shall also, when required, forthwith transmit to the 
Director of Public Prosecutions, by post, a copy of the in- 
formation, and of all depositions and other documents relating 
to the case in which such notice is given. 
In what 4. In all cases in which there is any delay vi proceeding 
^?^ with a prosecution, or in which good cause is shown for toy 

to teke^^ refusal or failure to proceed, and which appear to the Direoor 
action, of Public Prosecutions to be of importance or difficulty, or in 
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which the special circumstances seem to him to render his Csaf. V. 

action necessary to secure tJie due prosecution of the odender, 

he shall take action therein. And to all these cases all ex- 
penses not allowed on taxation and paid hy the authority 
that defrays the costs of the prosecution, and which are 
found after examination hy the Solicitor to Her Majesty's 
Treasury to he reasonable and proper, shall be paid by the 
said solicitor. 

5. The assistant to the Director of Public Prosecutions 
shall act for the whole of England and Wales. 

6. In the conduct of any prosecution, the Director of What 
Public Prosecutions and his assistant shall, as a rule, employ !?^1^'^°^* 
and instruct the Solicitor of Her Majesty's Treasury ; but employed 
under special circumstances may employ any solicitor, or firm by him. 
of solicitors, to act as agents for the director in the conduct 

of a prosecution, in getting up evidence^ preparing instruc- 
tions for and instructing counsel, as is usually done by a 
solicitor, and for so doing such agent or agents shall be paid 
such costs and charges as the Solicitor to Her Majesty's 
Treasury shall, after examination, find to be reasonable and 
proper. 

7. In instructing counsel, the Director of Public Prosecu- What 
tions shall act under the direction of the Attorney- General, counsel. 

8. The Director of PubHc Prosecutions, in cases reserved Instruct- 
for the opinion of the Court of Crown Cases Reserved, which ing counsel 
are brought to his notice, and in which no counsel for the pegejye^^^ 
prosecution is instructed, shall, when he thinks fit, or when 

so directed by the Attorney- General, cause counsel, as named 
by the Attomeyr General, to be instructed, and the expenses 
of so doing shall b% defrayed by the SoHcitor to Her Majesty's 
Treasury. 

9. Every justice of the peace, or coroner, to whom a notice How de- 
has been given under sect. 5 of the Prosecution of Offences ?°®^*i°"^* 
Act, 1879, shall, within three days, transmit by post, in a ^'/,g. ^ 
registered letter, to the Director of Public Prosecutions every mitted. 
document which he is by the said section required to 
transmit. 
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Pabt II. CHAPTER VL 

COlIPOXJKDINa OFFENCES* 

It may be advisable, before stating the mode of proceed- 
ing to pnnish a person guilty of an indictable offence, to 
make a few remarks as to compounding an offence. 

Compounding of felony^ called in the old books iheft-hotey 
is where the party robbed not only knows the felon, 
but also tak^s his goods again, or other amends, upon 
agreement not to prosecute. (1 Hawk. P. 0. c. 59, s. 5.) 
The mere taking or receiving one's own goods which have 
been stolen is no offence unless some favour be shown to 
the thief (1 Hawk. P. C. c. 69, s. 7) ; but it is illegal to 
agree not to prosecute or to cease a prosecution for a felony 
or misdemeanor, as so doing impedes the course of public 
.justice (Collins v. Blantem, 2 Wils. 841) ; and the agree- 
ment itself is void and cannot be enforced. [Keir v. Leeman^ 
6 Q. B. 808 ; see Bourke v. Mealy, 14 Cox C. C. 829.) Thus it 
is illegal if a person^ having charged a man before a magis- 
trate with embezzlement, agrees not to prosecute the charge 
in consideration of a bill of exchange being accepted by 
cmother person. (Fivaz v. Nicholls, 2 C. B. 601 ; Bawlings 
V, The Coal Consumers^ Ass, Lim., 43 L. J. M. C. 111.) 
An indictment cannot be referred. {Reg. y. Hardey, 14 Q. B. 
529.) Where an indictment had been preferred against 
the defendant for non-repair of a highway, which it was 
alleged he ought to have repaired ratione tenurce, the pro- 
secutor and defendant before the trial agreed to leave the 
question of liability to repair to reference ; the arbitrator 
was to make an award on the evidence adduced before 
him; a verdict was to be entered according to the result 
of the award, and the arbitrator awarded that the defen- 
dant was guilty of the non-repair alleged in the indictment ; 
it was held that the reference was illegal, as the question 
of liability to repair was a public concern. {Beg. v. Blakemore, 
14Q.B. 644.) 

In some cases, as in the case of an indictment for a 
common assault, after verdict, the court will suspend judg- 
ment in order that the defentant may compensate the 
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prosecutor for the private u^nry snstamed by him, and if Chap. VI. 
the prosecutor be compensated the court will te^e into 
consideration such fact when pronouncing judgment. (R, v. 
Hoxburghy 12 Cox CO. 8.) Where, in a case of an indictr 
ment for ill-treating a parish apprentice, a security for the 
fair expenses of the prosecution had been given by the 
defendant after conviction, upon the understanding that 
the court would abate the period of his imprisonment, the 
security was held to be good, upon the ground that it was 
given with the sanction of the court, and to be considere4 
as part of the punishment suffered by the defendant in 
expiation of his offence, in addition to the imprisonment 
inflicted on him. (Beeley v. Wingjfield, 11 East 46. Kirk 
V. Strickwood, 4 B. & Ad. 421.) So in some cases a verdict 
of guilty may be entered and the court may suspend 
judgment in order that certain questions may be referred 
to arbitration, but this is only done to enable the court 
the better to see what judgment should be pronounced. 
{R. v. Hardey, 14 Q. B. 629.) 

By the 24 & 25 Vict. c. 96, s. 101 (a), « whosoever shall 
corruptly take any money or reward, directly or indirectly, 
under pretence or upon account of helping any person to 
any chattel, money, valuable security, or other property 
whatsoever which shall, by any felony or misdemeanor, 
have been stolen, taken, obtained, extorted, embezzled, 
converted, or disposed of, as in this Act before mentioned, 
shall (unless he shall have used all due diligence to cause the 
offender to be brought to trial for the same) be guilty of 
felony, and being convicted thereof shall be liable, at the 
discretion of the court, to be kept in penal servitude for 
any term not exceeding 7 years and not less than 8 
(b) years — or to be imprisoned for any term not exceeding 
two years, with or without hard labour, and with or without 
solitary confinement, and, if a male under the age of 18 
years, with or without whipping." 

By the 24 & 25 Yict. c. 96, s. 102, << whosoever shall Advertis- 

publicly advertise a reward for the return of any property ing a je- 

whatsoever, which shall have been stolen or lost, and shall TT"^ t?^ 

, J _A» i. J _L» x-L X tne return 

m such advertisement use any words purportmg that no ^f stolen 

questions will be asked, or shall make use of any words in property, 

any pubHc advertisement purporting that a reward will be &c. 

given or paid for any property which shall have been stolen 

(a) This is the Larceny Cons. Act. 

(h) Not less than five years if the offence was committed after the 
25th July, 1864. (1 Buss, on Crimes 73.) 
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Pabt II. or losty 'without seizing or making any inquiry after the 

person producing such property, or shall promise or offer in 

any such public advertisement to return to any pawnbroker or 
other person, who may have bought or advanced money by 
way of loan upon any property stolen or lost, the money 
so paid or advanced, or any other sum of money or reward 
for the return of such property, or shall print or publish any 
such advertisement, shall foifeit the sum of £60 for every 
such offence to any person who will sue for the same by 
action of debt, to be recovered, with full costs of suit.*' 

By 88 & 84 Vict. c. 65, s. 8, every action against a printer 
or publisher of a newspaper, to recover a forfeiture under 
the above enactment, must be brought within 6 months 
after the forfeiture is incurred, and no such action can be 
brought unless the assent in writing of Her Majesty's 
attorney or solicitor-general has been first obtaiaed to the 
bringing of such action. In this Act the term << newspaper,' 
means a newspaper as defined for the purposes of the Acts 
for the time being in force relating to the carriage of news* 
papers by post. 
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PART 111. 

COUETS FOE TEIAL OF INDICTABLE OFFENCES. 

Indictable offences are in general tried at the assizes, at 
Quarter Sessions, or at the Central Criminal Court. Some- 
times they are tried in the Queen's Bench Division of the 
High Court of Justice, either at bar or at nisi prius (see 
post, Chapter 20). Crimes may be punished by parliamentary 
impeachment; and some crimes if committed by persons 
having privilege of peerage may be tried in a peculiar court ; 
some offences also may be tried in the courts of the univer- 
. sities, &c. — but as these cases are not of frequent occurrence, 
it is not thought worth while to make any observations as 
to the procedure in respect to them. 



CHAPTEE Vn. Chap.VIT. 

THE QITEEN'S bench DIVISION OF THE HIGH GOUBT OF JUSTICE. 

The Court of Queen's Bench was the principal court of 
criminal jurisdiction known to the laws of England — it took 
cognizance of all crimiaal causes from high treason down to 
the most trival misdemeanor affecting the public good. Into 
this court also indictments &om all inferior courts might be 
removed by writ of certiorari, and tried either at bar or nisi 
prius, by a jury of the county out of which the indictment 
was brought. The judges of this court were the supreme 
coroners of the kingdom. The jurisdiction, in criminal 
matters, formerly vested in the Court of Queen's Bench is 
now vested in the Queen's Bench Division of the High Court 
of Justice. We shall notice in Chapter 20, under what 
circumstances and how indictments may be removed into the 
Queen's Bench Division by writ of certiorari in order that the 
trial may take place there, and also in Chapter 19, make 
some remarks as to the trial of informations filed in that 
division. 

g2 
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Paet m. CHAPTER Vm. 

THE OENTBAL OBIMINAL OOUBT. 

iSstablishment of couH -.- - - - -p. 28. 
How often sessions to he held, Sc. - - - - p. 29. 
To what gaols prisoners to be committed, dc. - ~ P* 30. 

Jurors, dc, p. 80. 

Costs of prosecutors, Sc, - - - •- - p. 80. 

Judgment of death p. 80. 

Bemoval into Central Criminal Court of certain indict" 

merits - "-P- 80. 

Bemoving indictment from Central Criminal Court by 

certiorari -------p. 81» 

Trial of persons where offences committed out of the 

jurisdiction of the court • - - - p. 81. 



court* 



Establish- By 4 & 5 Will. 4, c. 86 (a), a new court, called the Central 
raent of Criminal Court, was established for the trial of offences com- 
mitted in the city of London, the county of Middlesex, and 
certain parts of Essex, Kent, and Surrey. The Lord Mayor 
of the city of London, the Lord Chancellor, or Lord Keeper 
of the Great Seal, and certain judges, and others from time to 
time named in the Queen's commission are judges of this 
court. 

The Queen, for the purposes of this Act, from time to time 
issues a commission of oyer and terminer to enquire of, hear, 
and determine, all treasons, murders, felonies, and misde- 
meanors committed within the city of London, and county ot 
Middlesex, and those parts of the counties of Essex, Kent, 
and Surrey, within the parishes of Barking, East Ham, West 
Ham, Little Ilford, Low Layton, Walthamstow, Wanstead 
St. Mary, Woodford, and Chingford, in the county of Essex ; 
Charlton, Lee, Lewisham, Greenwich, Woolwich, Eltham, 
Plumstead, St. Nicholas Deptford, that part of St. Paul's 
Deptford which is within the said county of Kent, the liberty 
of Kidbrook, and the hamlet of Nottingham, in the county of 



(a) This Act may be cited as " Central Crimmal Court Act, 1834 
(44 & 4,0 Vict. c. 64). 
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Kent ; and the borough of Soathwark, the parishes of Batter- Cfi. VIII. 
sea, Bermondsey, Oamberwell, Christchnrch, Clapham, Lam- 
beth, St. Mary Newington, Botherhithe, Streatham, Barnes, 
Pntney, that part of St. Paul's Deptford which is within the 
«aid county of Surrey, Tooting Graveney, Wandsworth, 
Merton, Mortlake, Eew, Bichmond, Wimbledon, the Clink 
liberty, and the district of Lambeth Palace, in the county of 
Surrey. A commission of gaol delivery is also from time to 
time issued to deliver the gaol of Newgate of the prisoners 
therein charged with any of the offences aforesaid committed 
within the jurisdiction. 

By the Winter Assizes Act, 1876 (6), Her Mtgesty, by order 
in council, may direct that the jurisdiction of the Central 
Criminal Court at any session held in the months of Septem- 
ber, October, November, December, or January in any year, 
shdl extend to any neighbouring county or p^ of a county. 
By the Spring Assizes Act, 1879, there is the same power 
with reference to sessions held in March, April, or May. 

By sect. 8 of 4 & 5 Will. 4, c. 86, The district situated 
within the limits of the above jurisdiction is deemed and 
taken to be, in all cases tried before the said court, one 
county for all purposes of venue, local description, trial, 
judgment, and execution, not in the Act specially provided 
for ; and in all indictments and presentments preferred and 
tried before the court, the venue laid in the margin must be 
as follows : ' Central Criminal Court to wit,' and all offences 
which in other indictments would be laid to have been com- 
mitted in the county where the trial is had, and all material 
facts which would be in other indictments averred to have 
taken place in the county where the trial is had, must, in 
indictments prepared and tried in the said court, be laid to 
have been committed and averred to have taken place 
** within the jurisdiction of the said court " (c). 

Sect. 22 authorizes the court to try offences committed on 
the high seas and other places within the jurisdiction of the 
Admiralty of England, and gives power as to the costs of the 
prosecutions in such cases. 

A session must be held in the city of London and suburbs How' often 
thereof at least 12 times in the year, and oftener if need be ; !^^{^ ^ 
such times to be fixed by general orders of the said court ^^ 
which any 8 or more of i£e judges of the High Court of 

(B) Amended by 40 & 41 Vict. c. 46. 

(c) By 44 & 46 Vict. c. 64, s. 8, the district ^thin the limits of the 
<;eiitnil Criminal Conrt Act, 1884 may in any act, indictment, or doca« 
anent whatsoever be referred to as the Central Criminal Court district. - 
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« 

PiBT nL Justice, who are judges of the Central Criminal Court, are* 

empowered to msJae from time to time. 

To what Any justice of the'peace or coroner who commits any person 
gaols pri- charged with an o£fence cognizable by the Central Criminal 
sonen to Oourt, may commit such person to the gaol of Newgate or to 
mlttedf certain prisons named by the Secretary of State. (Central 
Criminal Court Prisons Act, 1881, s. 2.) 

By 4 & 5 Will. 4, c. 86, s. 11, the justice or coroner acting 

witlun the district has to specify in the commitment that 

the accused is committed under the authority of this Act, and 

states how the examinations, &c., are to be t^en and certified* 

Jurors, Sec. Sect. 4 states how the jurors are to be summoned. 

Costs of By sect. 12, any 2 of the said justices and judges of 

proseca- oyer and terminer, and of gaol delivery may order and 

tors, Ac. direct the costs and expenses of prosecutors and witnesses, in 

all cases where they are entitled thereto to be paid by the 

treasurer of the county in which the offence of any person 

prosecuted would have been tried but for this Act. 

Judgment By 7 Will. 4, and 1 Vict. c. 77, s. 8, the court may, when it 

of death, considers the offender a fit subject for royal mercy, abstain 

from pronouncing judgment on persons convicted of crimes 

liable to the punishment of death, and order the same to be 

entered of record ; and the record of such judgment has the 

same effect as if it had been actually pronounced in open 

court (sects. 8 and 4) ; and when an offender is sentenced to 

death the court may, where it considers the judgment of the 

law ought to be carried into effect, direct execution oa 

such offender in the same manner as any court of assize 

might have done before the passing of the Act (sects. 8, 4, 

and 5)r 

The Central Criminal Court (Prisons) Act, 1881, s. 2, 
states how judgment of death is to be carried into execution. 
Bemoval 4 & 6 Will. 4, c. 86, s. 16, provides for the removal by 
r *\rri certiorari, into the Central Criminal Court, of any indictment 
Cqj^ found at sessions for any offence cognizable by virtue of this 
of certain Act. (R,Y, Sell, 211^. J. M,C. 214:.) Sect. 18 states what effect 
indict- such removal has on the recognizances to give evidence, &c. 
ments. gy g, 19^ The justices of the peace acting in and for the 

said cities of London and Westminster, the Uberty of the 
tower of London, the borough of Southwark, and for the 
counties of Middlesex, Essex, Kent, and Surrey, may certify,, 
transmit, and deliver to the said justices and judges of oyer 
and terminer, and gaol delivery any indictment or present- 
ment found or taken before them at their said respective 
general or quarter sessions of the peace, or at any adjourn- 
xnent thereof, for any offence or offences cognizable by the 
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said justices and judges of oyer, and terminer, and gaol Ch.VIII. 
delivery by virtue of this Act, in the same manner to all 
intents and purposes as the said justices of the peace might 
or could do if the said court of oyer, and terminer, and gaol 
delivery was holden in the county where such indictments or 
presentments were found or taken. 

An indictment may be removed from the Central Criminal Bemoving 
Court to the Queen's Bench Division of the High Court of £f^®^®? 
Justice by writ of certiorari. (JB. v. HawdoUf 1 Q. B, 464, ^^ 
9 DowL 1007 ; R. v. StoweU, 12 L. J. M. C. Ill ; R. v. court 
MeyeTy ib., 117.) By 9 & 10 Vict. c. 24, s. 8, the writ by cer- 
of certiorari must specify the county or jurisdiction in which ttorari. 
the indictment to be removed is to be tried ; and a jury must 
be smnmoned, and the trial proceed in the same manner in aU 
respects, as if the indictment had been originally preferred 
in that county or jurisdiction. 

By 19 & 20 Yict. c. 16, provisions have been made for Trial 
the trial in certain cases, at the Central Criminal Court, of ^ere 
persons charged with indictable offences committed out of ^J^^J^^^ 
the jurisdiction of such court. In order that a trial may so oat of the 
take place the indictment must be removed, by writ of jnrisdic- 
certiorari, into the Queen's Bench Division of the High Court tion of the 
of Justice, and an order obtained for such trial. Provisions ^^°^ 
have been made for transmitting the indictments and deposi- 
tions to the Central Criminal Court, and respecting the 
recognizances to prosecute, &c., and as to the removal of 
the prisoner to the gaol of Newgate. When an indictment 
or inquisition is transmitted or removed under this Act the 
accused is arraigned and pleads to the indictment^ &c., and is 
tried in the Central Criminal Court in the same manner as if 
the offence had been committed within its jurisdiction, and 
as if the indictment, &c.^ had been presented at or returned 
to such court. 

By sect. 25, *' Whenever any application shall be made on 
behalf of Her Majesty, or of any prosecutor to the said Court 
of Queen's Bench, or to any judge thereof, for an order that 
any person charged with any offence shall be tried at the 
said Central Criminal Court under the provisions of this 
Act, it shall be lawful for the said Court of Queen's Bench in 
term time, or for the said judge in vacation, to issue a cer- 
tiffcate, upon the production of which the commissioners of 
Her Majesty's Treasury may order to be paid out of any 
moneys provided by parliament for law charges in England 
to the person so charged, a sum not exceeding £20 to enable 
such person to defray the charges and expenses of the attend- 
ance of his witnesses : Provided that the sum so advanced 
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Past HL sliall be allowed for in the stun which, in the event of the 
acqaittal of such person may become payable nnder the 
order hereinafter mentioned." 

By sect. 26, '' In case any person who shall be tried at 
the said Central Criminal Court nnder the provisions of this 
Act, npon an application 09 behalf of Her Majesty or of any 
prosecutor, shall be there acquitted, it shall be lawful for the 
justices and judges of the said Ceniaral Criminal Court, before 
whom any such acquittal shall have taken place, or for any 
2 or more of them, to order reimbursement to the person so 
acquitted of such sum as shall appear to them to have been 
properly expended for such removal of the trial of such 
person, and the commissioners of Her Majesty's Treasury 
shall upon receipt of such order pay such sum or sums out 
of any moneys provided by parliament for law charges in 
England.'* 



83 



CHAPTEE IX, CflAP. IX. 

THE ASBIZE& 

England and Wales (except London, Middlesex, and Surrey) 
are divided into certain divisions, which are called circuits. 
Certain of the judges (a) acting under commissions (b) from 
the Crown, go these circuits twice a year for the purpose of 
administering civil and criminal justice. Seijeants-at-law 
and Queen's counsel may be included in these commissions 
and act as judges on circuit. (See J. A. 1878, s. 87.) 

By the Judicature Act, 1878, s. 29, Her Majesty, by com- 
mission of assize or other commission, either general or 
special, may assign to any judge or judges of the High Court 
of Justice, or other person usually named in commissions of 
assize, the duty of trying and determining within any place or 
district specially fixed for that purpose by such commission the 
exercise of any civil or criminal jurisdiction capable of being 
exercised by the said High Court. Any commissioner so 
appointed when engaged in the exercise of any jurisdiction 
assigned to him, is deemed to constitute a court of the High 
Court of Justice. 

Her Majesty, by order in council (made by virtue of the 
Judicature Act, 1875, s. 28), dated the 5th February, 1876, 
ordered that the then existing circuits should be discon* 
tinned, and others were constituted. The names of these 
circuits and the counties included therein, and the places 
where the assizes are held, will be found in the Appendix. 
The county of Surrey is not included in any circuit, 

(a) As to the judges and other persons to be incladed in these com* 
missions, see Judicature Act, 1873, s. 37 ; 13 & 14 Vict. c. 25. 

(6) In the Judicature Acts these commissions are referred to as com- 
missions of assize, oyer and terminer, and gaol delivery. (J. A. 187Sl> 
89. 16, 37, 39.) By the J. A. 1873, s. 16, subject as in the Act men- 
tioned, there is transferred to and vested in the High Court of Justice 
the jurisdiction which at the commencement of this Act was vested in 
or capable~of being exercised by "the courts erected by commissions t 
assize, of oyer and terminer, and of gaol delivery, or <k any such com- 
missions. As to the commissions under which the assizes for the trial 
of civil and criminal cases were held before the J. Acts^ see Bums' Justice^ 
tit. "Assizes." 
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Past III. though for certain purposes it is deemed to be one. (J. A. 

1875, s. 28.) Commissions axe to be issued not less thaxt 

twice in every year for the discharge of civil and criminal 
business therein. (Order 5, Feb., 1876.) 

There are two circuits in each year for the trial of civil 
, and criminal cases. One usually begins in January, and 
\ . the other at the end df June or beginning of July. Each 

circuit lasts about six weeks. The judges who have to go 
circuit select their circuits by an arrangement among them- 
selves. The commission day for each place is fixed before 
the commencement of the circuit, and can be easily ascer- 
tained. 

Besides these circuits there are assizes, known as the 
Winter and Spring assizes, at which, in general, only 
criminal cases are tried (a). The Winter assizes are held in 
the months of September, October, November, December, or 
January (40 & 41 Vict, c. 46), and the Spring assizes in 
March, April, or May. By the Winter Assizes A.ct, 1876, 
counties may be united, by order in council, for the purpose- 
pf the Winter assizes, and one place may be named for the 
holding thereof; and by the Spring Assizes Act, 1879, 
counties may also be so united for the purpose of such 
assizes. Sect. 8 of the latter Act contains a provision as ta 
the mode of carrying out a sentence of death. 

Special commissions are issued upon urgent occasions for 
the trial of offences standing in need of immediate inquiry 
and punishment. (1 Chit. Or. Law, 148.) 

Where there are various commissions under which the 
judges of assize act which have more or less extensive oper- 
ation, they must be considered in the trial of a case to act 
under such of the commissions as gave them jurisdiction 
to try such case. (2 Hale, 84; 2 Hawk. c. 5, s. 21.) 
The effect of these commissions, upon the judges opening 
them in a county, has not the effect of superseding a com- 
mission of the peace in that county, so that a court of 
quarter sessions, borough or county, may sit with perfect 
validity at the same time that the judges of assize are 
sitting in the same county, notwithstanding the possibility cf 
a clash of authorities, in carrying out titie commission of 
gaol delivery and the local commission of the peace. (Smith 
V. JB^., 18 Q. B. 788 ; 18 L. J. M, 0. 207.y It is, 

(a) See S. V. Stafford, 14 Cox C. C. 863, where it was held, 
npoji the conslaraction of an order in council, a prisoner out on 
bail at the commencement of the assizes could not be tried at the 
assizes. 
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however, generally speaking, inconvenient and improper for Chap. IX 
the magistrates of a comity or place to hold their sessions at 
the same time that the assizes are being held for such comity 
or place. 

The 3 Geo. 4, c. 10, s. 1, enacts *' that whenever it shall 
so happen that commissions of assize shall not be opened . 
and read in the presence of one of the quoram commissioners 
at any place specified for holding the assizes on the very day 
appointed for such purpose, it shall and may be lawful to 
open and read the same in the presence of one of the 
quorum commissioners therein named on the following day, 
or if such following day shall be on a Sunday, or on any 
other day of public rest, then on the succeeding day; 
and such opening and reading thereof shall be as effectual 
to all intents and purposes as if the same had been opened 
and read in the presence of one of the quorum commissioners 
on the very day appointed for that purpose, and shall be 
deemed and taken to be an opening and reading thereof on 
the day for that purpose appointed; and all records and 
other proceedings under or relating to any commission 
which may be opened and read by virtue of this Act shall 
and may be drawn up, entered, and made out under the 
same date and in the same form in all respects as if such 
commission had been opened and read on the day originally 
appointed for that purpose" : but the commissions are 
to be opened and read on the days appointed for that 
purpose, unless the same shall be prevented by the pres- 
sure of business elsewhere, or by some unforeseen cause 
or accident. By sect. 2 the cause of the delay of opening 
and reading the commission has to be certified to the Lord 
Chancellor. 

The assizes are described in the record as of one day, and 
the entry in it refers all the proceedings to the commission 
day of the assizes ; but for the purposes of doing substantial 
justice in a collateral proceeding, it may be shown that such 
legal day consisted of several natural days, or even of a frac- 
tion of a day, and that a conviction took place, or a fact 
occurred, on the day or at. the time of day on which in truth 
it so occurred. (Whitaker v. Wisbey, 12 C. B. 44 ; 21 L. J. 
C. P. 116.) 

The court of assize is a superior court, having authority 
to issue a general warrant of commitment for contempt. 

SEx p. Fernandez, 80 L. J. C. P. 821 ; see ante, p, 88, 
Chapter 86.) 
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THE QUABTEB SBSEaONS. 

De/initwnof ------ p. 86. 

When held - - - ; - - p. 86. 

Jurisdiction q^ ----- p. 87- 

Exchmoe audience of counsel - - ' P- B8. 

Whole sessions hut one day in law • ' P* 83. 

Sitting in second court - - - - p. 89. 

Borough sessions - - - " * P* 69. 

Definition General quarter sessions of the peace are that species of 
^^* general sessions which is held under authority of the com- 

mission of the peace, by two or more justices (one being of 
the quorum) at some place within the county fixed by tibeir 
precept, once in every quarter of the year, as directed by 
various statutes. The court of quarter sessions is a court of 
oyer and terminer, and a court of record. {R, v. Smithy 
8 B. & 0. 848.) Except in London and Middlesex, where 
^^^ the sessions are held oftener, the quarter sessions are held four 
^ * times in every year, and generally oftener, by adjournment (a). 
By 11 Geo. 4'and 1 Will. 4, c. 70, s. 85, the justices of the 
peace in every county (b), riding, or division for which quarter 
sessions of the peace by law ought to be held, must hold the 
same in the first week after the 11th day of October ; in the 
first week after the 28th day of December; in the first week 
after the 81st day of March (c) ; and in the first week after 
the 24th day of June. It seems that if any of the above 
days fall on a Sunday, the sessions should be held in the 
ensuing week, and not the same week. 



(a) Sessions are sometimes held by a4Jonmment in different parts of 
the comity : S. y. Sussex, 7 T. B. 108. 

(6) See 7 & 8 "Vict. c. Tl* as to the time for holding sessions in Mid- 
dlesex : in this county two sessions or acyoamed sessions are held in 
eveiY calendar month. 

(e) As to altering this time so as not to interfere with the assizes, 
see 4 & 5 Will. 4, c. 47. The time may be altered so as sndi time shall 
not be earlier than the 7th day of March, nor later than the 22nd day 
of April. 
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The Court of Qaarter Sessions has in general jnrisdiotion CsAr.X. 
to try indictable offences, except as presently mentioned. 



By 5 & 6 Vict. c. 88, neither the jnstioes of the peace Jorisdio* 
acting in and for any county, &e., nor the recorder of any ti<"^ of* 
borongh, shall, at any session of the peace, try any person 
or persons for any treason, murder, or capital felony, or for 
any felony which, when committed by a person not previously 
convicted of felony, is pnnishable with penal servitude for 
life, or for any of the following offences (that is to say) :— 

1. Misprision of treason : 

2. Offences against the Queen's title, prerogative, person^ 
or government, or against either House of Parliament : 

8. Offences subject to the penalties of praemunire : 
4. Blasphemy, and offences against religion : 
6. Administering or taking unlawful oaths : 

6. Peijury and subornation of perjury : 

7. Making or suborning any other person to make a false 
oaUi, affirmation, or declaration, punishable as perjury or as 
a misdemeanor: 

8. Forgery: 

9. tJnlawfully and maliciously setting fire to crops of com, 
^ain, or pulse, or to any part of a wood, coppice, or planta- 
tion of trees, or to any heath, gorse, furze, or fern : 

10. Bigamy, and offences against the laws relating to 
marriage : 

11. Abduction of women and girls : 

12. Endeavouring to conceal the birth of a child : 

18. [Offences against any provision of the laws relating to 
bankrupts and insolvents] {d) : 

14. Composing, printing, or publishing blasphemous, sedi- 
tious, or defamatory libels : 

15. Bribery: 

16. Unlawful combinations and conspiracies, except con- 
spiracies or combinations to commit any offence which such 
justices or recorder respectively have or has jurisdiction to 
try when committed by one person : 

17. Stealing or fraudulently taking, or iiyuring or destroy- 
ing records or documents belonging to any court of law or 
oquity, or relating tetany proceeding therein : 

18. Stealing or fraudulently destroying or concealing will 
or testamentary papers, or any document or written instru- 
ment b.eing or containing evidence of the title to any real 

((Q By 37 & 38 Vict. c. 96, the part within l^paQket?, is repealed ; and 
4^ 32 & 33 Yict. c. 62, s. 20. 
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PABTin. estate, or any interest in lands, tenements, or heredita 
— ; ments. 

The offence of three or more, being anned, entering on land 
in the night to take game (9 Geo. 4, c. 69, s. 9) ; of bribery, 
or nndne influence committed at a parliamentary election 
(17 & 18 Yict. c. 102, s. 10) ; and offences against the False 
Personation Act, 1874, 87 & 88 Vict; c. 86, s. 8, cannot be 
tried at a general or quarter sessions of the peace. By 
24 & 25 Yict. c. 96, s. 87, no misdemeanor against any 
of the last twelve preceding sections of that Act (for the pun- 
ishment of frauds by trustees, bankers, officers of public 
companies, &c.), can be prosecuted or tried at any such 
court. 

If the court has not jurisdisdicton, the defendant may 
take advantage of it, either by a plea to the jurisdiction, or, 
if it appear on the record, by demurrer, or, as it seems, by 
motion in arrest of judgment, or by a writ of error. But the 
objection may also be taken under the general issue, and 
this is by far the most usual course. {R, v. Hewitt^ B. & B* 
68 ; E. V. Johnson, 6 East 683.) 

n a prisoner be indicted at the quarter sessions for house- 
breaking and stealing goods in the house, he is not entitled 
to be acquitted if it turn out on the trial that the offence was 
committed in the night-time, and that therefore he committed 
burglary, — ^for which offence the sessions has no jurisdic- 
tion, — ^because the indictment is for an offence within the 
jurisdiction of the sessions, and the prisoner is guilty of 
felonious housebreaking, the offence with which he is charged, 
although he might have been indicted for the burglary. So» 
if a person be indicted at the sessions for stealing from the 
person, he is not to be acquitted if it turn out that he com- 
mitted the offence of robbery — for though he committed this 
offence he is still guilty of the offence of stealing from the 
person. 
Exclasive In general, where a sufficient number of barristers attend, 
audience counsel have exclusive audience at the sessions ; but solicitors 
of counflel. ^ general are allowed to practice as advocates when this 
is not the case. {Ex p. Evans, 9 Q. B. 279 ; Collier v. Wicks,. 
2 B. & Ad. 669.) 
Whole ses- The whole sessions for whatever number of days it con- 
sions one tinues by regular ai^'oumments is in point of law considered 
f^J hi qjjIj g,g Qno day ; and the justices may before the actual 
• close of the sessions alter their order, or sentences ; but they 

cannot do so after the sessions is closed. 

By 21 & 22 Vict. c. 78, every sentence pronounced by any 
court of general or quarter sessions, sh^ take effect from 
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the time of the same being pronounced unless the court Chaf. X. 
otherwise direct. -— 

As to sitting in a second court, see 21 & 22 Vict. c. 73, Sitting in 
s. 9 ; in Middlesex see 14 & 15 Vict. c. 56, ss. 15, 16 ; and ^^""^ 
as to the recorder of a borough appointing a second court, see 
7 Will. 4 & 1 Vict. c. 19, 40 & 41 Vict. c. 17. 

Certain boroughs l^tve courts of quarter sessions (5 & 6 Borough 
WiU. 4, c. 76, 7 & 8 Vict. c. 50) ; the recorder is the sole sessions. 
judge of such a sessions ; but he may in case of sickness or 
unavoidable absence appoint under his hand and seal a deputy 
recorder, being a barrister of 5 years' standing, to act for him 
at the quarter sessions next ensuing, and no longer or other- 
wise. (See 6 & 7 Vict. c. 89, s. 8.) In boroughs having 
grants of quarter sessions, the recorder shall hold once in 
every quarter of a year, or at such other and more frequent 
times as the said recorder in his discretion may think fit, or 
as His Majesty shall think fit to direct, a court of quarter 
sessions of the peace in and for such borough. (5 & 6 Will. 4, 
c. 76, s. 105.) The recorder fixes the day when the sessions 
is to be held. The mayor in the absence of the recorder and 
deputy recorder is authorised to open and adjourn the court, 
and respite the recognizances to such further day as the 
mayor may then and there and from time to time cause to 
be proclaimed. 

It has been held that the jurisdiction of a recorder of a 
borough is not suspended by the arrival of the judges of assize 
in the same county, and that this would apply equally to the 
jurisdiction of the quarter sessions of the county. (Smith v. 
Beg.y 18 L. J. M. C. 207.) But Colebidge, J., said it was 
better for the quarter sessions not to proceed with the trial 
of prisoners after the business of the assizes had commenced. 
9 C. & P. 90. 
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PROCEEDINaS PRELIMINARY TO EINDING OP BILL 

BY GRAND JURY. 



CHAPTER XI. 

ABBESTINa WTTHOUT A WABEANT FOB AN INDICTABLE OFFENOB. 

When private persons may arrest without a warrant p. 40. 

When constables may do so - - - - p. 41. 

Mode, time, and place for making an arrest - - p. 42. 

What to be done after arrest - - - - p. 43. 

Wb will now notice when private persons and constables 
are justified in arresting without a warrant for an indictable 
offence. We shall hereafter in Chapter 18, show how a 
warrant for an arrest is obtained, and the proceedings there- 
under. 
When At common law all private persons are justified without a 

private warrant in apprehending and detaining until they can be 
may^MTest <5*"^®d before a magistrate all persons found committing or 
without attempting to commit a felony, or who have committed a 
a warrant, felony. But in cases of offences less than felony, a private 
person as a general rule has at common law no right to 
apprehend offenders. (MattJiewsy. Biddulph, 4 Sc. N. R. 54.) 
A private person is justified in arresting a person committing 
a breach of the peace in his presence whilst it continues 
or there is a probability of its being renewed, (Price v. Seeleyy 
10 CI. & F. 28.) In a civil action for an arrest it is a good 
defence that the defendant arrested the plaintiff because a 
felony had been committed, and the defendant had a reasonable 
ground of suspicion that the plaintiff was guilty of it. {{Beck- 
%dth V. Philby, 6 B. & C. 685.) But in such an action the 
defendant can not justify the arrest merely upon the ground 
that he suspected that a felony had been committed if in 
point of fact no felony had been committed. In Foster's 
Crown Law, p. 818, it is stated: — Supposing a felony to 
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have been actually committed, but not by the person arrested Cha?. XI. 

(see JR. V. Price, 8 C. & P. 282) or pttrsued upon suspicion, 

this suspicion, though probably weU founded, will not bring 
the person endeavouring to arrest or imprison within the 
protection of the law so far as to excuse him from the guilt 
of manslaughter, if he killeth, or on the other hand to make 
the killing of him amount to murder. I think it would be 
felonious homicide, but not murder, in either case ; the one 
not having used due diligence to be apprised of the truth of 
the fact ; the other not having submitted and rendered him- 
self to justice, since, if his case would bear it, he might have 
resorted to his ordinary remedy for the false imprisonment. 
By 14 & 15 Vict. c. 19, s. 11, any person may apprehend 
any one found committing an indictable o£fence in the night 
(a), and convey or deliver him to some constable or other 
peace officer in order that he may be conveyed as soon as 
conveniently may be, before a justice of the peace to be dealt 
with according to law. (1 Buss, on Crimes, p. 629.) There 
are many statutes (b) which authorise the arrest of a person 
found committing an offence, &c. Under these statutes, a 
person must be taken in the act or on fresh pursuit. 
(Eoberts v. Orchard, 2 H. & C. 769 ; 88 L. J. Ex. 65.) It 
is always better for a private person to obtain a warrant for 
the arrest where circumstances will admit of his doing so, 
and he is not then liable in a civil action for the arrest unless 
he acted maliciously and without reasonable and probable 
cause in obtaining the warrant; and in some cases as we 
have seen his responsibihty criminally may be affected where 
he arrests without warrant. 

Constables have the same powers to arrest as private When con- 
persons : they have also additional powers. Constables, at ^**°^®8 
common law, may arrest any person without warrant on the without a 
reasonable belief that he has committed a felony though no warrant, 
felony has been committed, and though the grounds of sus- 
picion are facts communicated by others ; but this doctrine 
does not extend to misdemeanors. (Griffin v. Colemun, 4 
H. &. N. 265 ; 28 L. J. Ex. 184.) A constable is not in 
general justified in arresting a person without a warrant for 
a misdemeanor (see Cod v. Cahe, 45 L. J. M. C. 101) ; but 
he is justified in arresting without a warrant a person com- 
mitting a breach of the peace in his presence, and whilst there 

■ I "■■ -^^^^ ■ ■ ■ ■ ■ ^^^»^ ■ I ■ ■ ■ ■■■ ■ ■ ■ ■ — ^ " ■ • ^ ■-■■■■■ ■■■ .M, ^ 

(a) %je. between 9 F.H. and 6 a.m. 

Ih) See 24 & 25 Vict. c. 96 (the Larceny Act), s. 103; c. 99 
(Offences relating to Com), a. 31 ; c. 97 (Malicious Injuries to Property 
Act), s. 61. . 
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.Past IV. is danger of a renewal, bnt not after the breach and danger of 

renewal have ceased, and he may arrest a person given in 

charge by one who has witnessed the breach of the peace, 
when there is danger of immediate renewal. (Price v. Seeley^ 
10 C. & F. 28 ; 1 Bnss. on Crimes, 721.) In order to jns- 
tify an arrest under a warrant for a misdemeanor it is neces- 
sary for the officer to have the warrant with him, and he 
shonld produce it if required to do so. {R. v. Chapman , 12 
Cox C. C. 4.) There are many statutes giving constables 
special powers of arrest. (See 1 Buss, on Crimes, 729.) 
Under the 24 & 25 Vict. c. 96, s. 104 (the Larceny Act), 
any constable or peace officer may take into custody without 
warrant any person whom he shall find lying and loitering in 
any Hghway, yard, or other place during the night, and 
whom he shall have good cause to suspect of having com- 
mitted or being about to commit any felony against this Act, 
and shall take such person as soon as reasonably may be, 
before a justice of the peace to be dealt with according to 
law. There are similar provisions in the 24 & 25 Vict. c. 97 
(Malicious Injuries to Property Act), s. 57; and in the 
24 & 25 Vict. c. 100 (Offences Against the Person Act), 
s. 66. As to arresting the holder of a license under the 
Penal Servitude Acts, see 27 & 28 Vict. c. 47, s. 6. 
Mode, When a constable acts without a warrant by virtue of his 

time, and office as constable, he should, unless the party be previously 
m^ine an acquainted with the fact, notify that he is a constable, or 
j^P^t that he arrests in the Queen's name, and for what. (1 Hale, 
under a 458.) But it seems that it is sufficient if the party can collect 
warrant, that he is a constable. (1 Hale, 460.) Every private per- 
^^ son is bound to assist an officer demanding his help, for the 

lawful taking of a felon, or the suppression of an affray, and 
may be indicted if he refuses without lawful excuse. (2 
Hawk. c. 12, s. 12.) 

A person may be arrested at any time of the day or night 
on a criminal charge. (9 Co. Bep. 66.) The 29 Car. 2, c. 7, 
s. 6, prohibits the execution of any writ, process, warrant, 
order, judgment, or decree on Sunday, except in the case of 
treason, felony, and breaches of the peace (a). No place 
affords a protection to an offender against the criminal law* 
He may be arrested in his own house, and a constable, 
armed with a warrant, on a charge of ifelony, may break 
open the outer doors of the same in order to effect the arrest, 
provided there has been due notice of the business and 

(a) In SatoUng v. ElUa, 16 M. & W. 172, it was held this Act does 
not prevent an arrest on a Sunday for an indictable offence. 
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demand of entrance, and a refusal of admission. (Fosi. 819, Chap. XL 
820.) And under such circumstances the house of a third -^— 
person may be broken open if the accused be there. (2 Hale, 
117 ; 5 Bep. 92a.) If an officer, to execute a warrant, enters 
into a house, the doors being open, and then the doors are 
locked upon him, he may break them open in order to regain 
his liberty. (2 Hawk. c. 14, s. 11.) If a person escapes 
from a lawful arrest and shelter himself in a house, the 
constable, upon fresh pursuit, may break into it and retake 
him, first giving notice of his business, &c., as above men- 
tioned. (2 Hawk. 87.) A constable or private person, in 
order to justify breaking open a door, without a warrant, to 
arrest a party foi: a felony, must, in general prove the actual 
guilt of the party arrested. (Doug. 868 ; 1 Hale, 588 ; 2 
Hale., 92 ; Foster, 821.) If, when a constable properly appre- 
hends a party for an indictable offence, he resists, he may be 
handcuffed, or other reasonable means used for preventing 
his escape ; otherwise not. (Wright v. Court, 4 B. & C. 596.) 

When a private peison arrests another for having com- What to be 
mitted an indictable offence, the former should, within a reason- done after 
able tmie, deliver the latter to a constable or take him before 
a magistrate, or to a gaol in the county, &c. (1 Hale, 589 ; 
2 Hale, 77.) When a constable arrests a party for an in- 
dictable offence, he must be taken before a magistrate to be 
examined within a reasonable time. (Wright v. Court , 4 
B. & C. 596.) The law gives no authority, even to a justice, 
to detain a person suspected but for a reasonable time until 
he be examined. (Davis v. Capper, 10 B. & C. 28.) By 
the Sum. Jur. Act, 1879, s. 88, noticed Chapter 87, a person 
taken into custody for an offence without a warrant must be 
brought before a court of summary jurisdiction as soon as 
practicable, and if he cannot be so taken within 24 hours 
after his arrest, certain police officers have power to discharge 
him upon his entering into a recognizance, with or without 
sureties, for his appearance at thie court. 

As to the treatment of persons detained for safe custody 
before trial, see 40 & 41 Vict. c. 21. 
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Search for stolen goods - - - - p. 44. 

Search warrant - - - - " P- 44. 

May be granted on a Sunday - * P* 45. 

Form of' ----- p. 45. 

Execution of • - - - - P« 45. 

jPrevention of Crimes Acty 1871| as to 

searching for stolen property ' - - p. 46. 

iSearch for If goods feloniously stolen be on the premises of the felon » 
stolen or an accessory to the felony, it seems that an entry on them, 
^oods. £qj. ^Jjq purpose of searching for and retaking the goods, 
may be made without warrant, provided the outer door be 
open. In general, however, it is best to obtain a magis- 
trate's warrant for the search. 
Search ^ ^ Hale, p. 118, it is stated : In case of a complaint 

warrants, and oath of goods stolen, and that the complainant suspects 
the goods are in such a house, and shows the cause of his 
suspicion, the justice of peace may grant a warrant to search 
in those suspected places mentioned in his warrant, and to 
attach the goods [and the party in whose custody they are 
found] , (a) and bring them before him, or some justice of 
the peace [to give an account how he came by them, and 
further] , (a) to abide such order, as to law shaU appertain. 
{Vide Dalt., p. 858.) ^ 

There are many statutes authorizing a justice of the peace 
to issue search warrants. Sect. 108 of 24 & 25 Vict. c. 96 
(the Larceny Act) enacts that if any credible witness prove, 
upon oath, before a justice of the peace, a reasonable cause 
to suspect that any person has in his possession or on his 
premises any property whatsoever, in or with respect to 
which any offence punishable either upon iadictment or sum- 
mary conviction, by virtue of that Act, has been committed, 
the justice may grant a warrant to search for such property, 
as in the case of stolen goods. Power is given to grant search 
warrants under 24 & 25 Yict. c. 97 (The Malicious Injuries 

(a) Query as to the parts wiUiin brackets, see Form of Warrant* 
poet, p. 46. 



SEABGH WABBANTS* :^& 

to Property Act), s. 65 ; under the 24 & 26 Vict. c. 98 (The Chap, XII. 
Torgery Act), s. 46 ; 24 & 25 Vict. c. 99 (Offences against • ' - ^ 
the Coin Act), s. 27 ; 24 & 26 Yict. c. 100 (the Offences 
against the Person Act), s. 66. 

A search warrant may be granted on a Sunday. (11 & 12 Hay be 
Tict, C. 42, s. 4.) granted on 

A general warrant to search in all suspected places is not * °^^y* 
good ; it should .be only to search in some particular place ^^^^"^ o^- 
or places, for these warrants are judicial acts, and must be 
granted upon examination of the facts. (2 Hale, 160.) 
A search warrant in general should direct the search to be 
made in the day-time though it seems, under circum- 
stances, search may be directed to be made in the night- 
time. The warrant ought to be directed to constables and 
other public officers, whereof the law takes notice, and not 
to private persons, though it is fit the party complaining 
should be present and assistant, because he knows his 
goods. It ought to command that the goods found be 
brought before some justice of the peace, to the end that, 
upon further examination of the facts, the goods may be dis- 
posed of as to the law shall appertain. 

The following form of search warrant is given in 6 vol. 

Burn's Justice, p. 1182 : — 

To the Constable of 
"^ Whebeas^ it appears to me, the undersigned, one of Her 

to wit ) Majesty's Justices of the Peace, in and for the said 
[county of], — ^by the information on [oath, or as the case may be,] of 
O. D., of , in the said county, a credible witness, that [here 

state the subject-matter of the information]. These are, therefore, in 
the name of our said Lady the Queen to authorize and require yoi^, 
with necessary and proper assistants, to enter in the day-time into the 
said [the place where] of the said E. F., at , in the county 

aforesaid [as described by the information]^ and there diligently to 
search for the said goods [as described in information], and if the 
same, or any part thereof, shall be found upon such search, that you 
bring the same before me, or some other of Her Majesty's Justices of 
the Peace in and for the said county, to be dealt with according to 
law. 

Given under my hand and seal, at , in the said county 

this day of , A.D. 186 . • ^ J. S. (l. s.) 

Touching the execution of this warrant, whether the Execution 
stolen goods are in the suspected house or not, the of. 
officer and his assistants, in the day-time (and when so 
authorized by the warrant, it seems in the night-time,) 
may enter per ostia aperta to make search, and it is justifi- 
able by this warrant. If the door he shut, and, upon de- 
mand, it be refused to be opened by those within, whether 
the stolen goods be or be not in the house, the officer may 
break open the door, and neither the officer nor the party 
that comes in his assistance are punishable for it, but may 
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Past IV. justify it. (2 Hale, 161.) As to executing a searcli warrant, 
granted by borough justices within 7 miles of the borough 
or within the county where the borough is situate, see 
5 & 6 Will. 4, c. 76, s. 101. The officer should only take the 
goods which he is authorized to take. {Price v. Messenger , 
2 B. & P. 158). He should have the warrant in his posses- 
sion when he makes the search and produce it if required. 
Upon the return of this warrant executed, if it appears to the 
justice before whom it is returned ihat the goods brought 
before him were not stolen, he will order them to be restored 
to the possessor ; but if it appears they were stolen, they 
may be ordered to be delivered to the proprietor, or, if the 
interests of justice require it, they may be ordered to be depo- 
sited in the hands of the constable, to the end that the pro- 
prietor may proceed by indicting and convicting the offender 
to have restitution. 
Prevention By 84 & 85 Vict. c. 112 (The Prevention of Crimes Act, 
of Crimes 1871), s. 16, any constable may, under the cbcumstances 
^^to^ hereinafter in this section mentioned, be authorized, in 
searchiiiff "writing, by a chief officer of police (a) to enter, and if so 
for stolen authorized, may enter, any house, shop, warehouse, yard, 
property, or other premises in search of stolen property, and search 
and seize and secure any property he may believe to have 
been stolen, in the same manner as he would be authorised 
to do if he had a search warrant, and the property seized, if 
any, corresponded to the property described in such search 
warrant. 

In every case in which any property is seized in pursuance 
of this section, the person on whose premises it was at the 
time of the seizure, or the person from whom it was taken, 
if other than the person on whose premises it was, shall, 
unless previously charged with receiving the same, knowing 
it to have been stolen, be summoned before a court of sum- 
mary jurisdiction to account for his possession of such pro- 
perty, and such court shall make such order respecting the 



(a) The expression ** chief officer of police " means, in England, — 

(1.) In the city of London and the liberties thereof, the commis- 
sioner of city police. 

(2.) In the metropolitan police district, the commissioner of police of 
the metropolis. 

(3.) Elsewhere in England, the chief constable, or head constable, or 
other officer, by whatever name called, having the chief command of the 
police in the police district in reference to which such expression occurs. 

Any act or thing by this Act authorized to be done by the chief officer 
of police, may be done by any person authorized by him in that 
behalf. 
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disposal of snch property, and may award snch costs as the Chap.XII. 
Justice of the case may require. 

It shall he lawful for any chief o£Bicer of police to give such 
authority as aforesaid in the following cases, or either of 
them : — 

First. When the premises to he searched are, or within 
the preceding 12 months have heen, in the occupation 
of any person who has heen convicted of receiving stolen 
prop^y or of harhouring thieves ; or, second, when the pre- 
mises to he searched are in the occupation of any person 
^ho has heen convicted of any offence involving fraud or dis* 
honesty, and punishahle hy penal servitude or imprison- 
ment ; and it shall not he necessary for such chief officer of 
3)olice, on giving such authority, to specify any particular 
property, hut he may give such authority if he has reason to 
Believe genelrally that such premises are heing made a re- 
ceptacle for stolen goods. 
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VWOCEMSfOGS BEFOKB JUSTICES FOB COXUTZAI. OF ACCUSED 

FOB TBIATf 

Bemarks of criminal code eomndssionen - - ~ P- ^^> 

Ufual eourte of proceeding - - - - - P- 51. 
When necessary to go before a jutti^ before preferring 

an indictment -------p. 52. 

Proceedings generally regulated by Jertis^ Act - - p* ^8. 

In general no limitation of time for taking proceedings p. 54. 

Warrant or summons for attendance of accused - • p. 54. 

What justices have jurisdiction - - . - p. 65. 

When complaint to justices must be in writing - p. 56. 

Form o/- ------ p. 56. 

Issuing and service , dc.y of summons or warrant - p. 56. 

Form of summons ------ p. 57, 

Form of warrant -------p. 58. 

Execution of warrant - - - - - p« 59. 

Backing warrant ------ p. 69. 

Apprehension in a part of Her Majesty's dominions 

where offence not committed - - - - p- 62. 

Arresting criminals in a foreign country - - - p. 62. 

Compelling attendance of witnesses before justices - p. 62. 

Places where examination taken not an open court - p. 68. 

Examination of witnesses before justices- - - - p. 64. 

Bemand of accused ------ p. 64. 

Justices cautioning accused ----- p. 65. 

Statements by accused ------ p. 67. 

Accused calling witnesses - - - - - p. 68. 

Wluit to be done when examination concluded - - p- 68. 
Dinding over prosecutor and witnesses to appear at 

the trial - - - -- - - -p. 69. 

Depositions to be transmitted to the court where 

trial to take place - - - - - - p. 70. 

Accused entitled to copies of depositions - . - p. 70. 
When offence committed in a county or place where 

justices have not jurisdiction - - •% - p. 70. 

Expefkses of witnesses attendance before justices ' - p. 71. 
Notice to director of public prosecutions of withdrawal 

from prosecution - - - - - - p. 72. 

Dealing with ptvperty found on accused - - - p. 72. 
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Before making any observations as to the proceedings Ch. XIII. 
before justices, it may be as well to notice the following re- ^ T"^ 
marks made by the Criminal Code Commissioners at p. 82 of ^^j oimi. 
iheir report : — '^ A crime having been committed, there are nal Code 
at present fonr entirely different modes of proceeding against Commis- 
the accused person. He may be taken before a magistrate Bioncrs. 
and committed for trial ; he may, except in a few cases, be 
indicted by a grand jury, without being so committed ; he may, 
in the case of homicide be coosunitted and tried upon a coroner's 
inquisition ; and in cases of misdemeanor, he may be put upon 
his trial by a criminal information, filed either by the Attor- 
ney-General, ex officio, or, if the Queen's Bench Division 
so orders, by the Master of the Crown Office, at the instance 
of a private person injured. According to the ancient theory 
of the law, from which it still derives its form, the course is 
this : The Queen, from time to time, sends commissioners 
through the country to hear and determine all accusations 
of crime, and to deliver the gaols. The grand juries of the 
different counties accuse, by way of presentment certain 
persons as offenders, and the accusations are referred to a 
petty jury, by whom they are disposed of. The common 
practice is different. Suspected persons are brought before 
a justice of the peace by the police or by private complain- 
ants. The magistrate takes the depositions of witnesses, 
and either discharges the prisoner or commits him for trial. 
The accusation is put in the form of an indictment and laid 
before the grand jury, who, having heard the evidence, de- 
termine whether the accused is to be put on his trial or not. The 
grand jury are still, however, in theory, the sole accusers ; 
but inasmuch as they have long ceased to report matters 
within their own knowledge and have come to act upon in- 
formation supplied by others, anyone can send up a bill 
before them, accusing any person of any offence whatever, 
with certain specified exceptions. 

The proceediDg upon coroner's inquisition is a relic of 
times preceding the appointment of justices of the peace. 
The coroner and his jury at that time had a power of accu- 
sation concurrent with that of the grand jury, much as if a 
suspected person could, in the present day, be put on his 
trial upon the magistrate's committal, vcithout any bill being 
found by the grand jury. 

As to criminal informations, they form a mode of proceed- 
ing adopted in peculiar cases, and call for no observation here. 

In all common cases we think that of these modes of pro- 
secution, that of initiatiDg the charge before a magistrate, is 
by far the fairest and most satisfactory in every way. It 
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Fast IV. gives suspected persons fnll notice of the case against them, 
and it enables the judge and jury, who finally dispose of the 
prosecution to discharge their duties with confidence that 
the whole matter has been properly prepared for their deci- 
sion. It is, moreover, the mode in common use. AU the 
others have become exceptional, and we think that, being the 
common course, it ought to be made imperative in all cases. 

We doubt whether the existence of the power to send up 
a bill before a grand jury without a prelinunary inquiry be- 
fore a magistrate, the extent of this power, and the facilities 
which it gives for abuse, are generally known. It is not 
improbable that many lawyers, and most persons who are 
not lawyers, would be surprised to hear that theoretically 
there is nothing to prevent such a transaction as this : — ^Any 
person might go l^fore a grand jnry withont giving any 
notice of his intention to do so. He might there produce 
witnesses, who would be examined in secret^ and of whose 
evidence no record would be kept, to swear, without a 
particle of foundation for the charge, that some named person 
had committed some atrocious crime. If the evidence ap- 
peared to raise a primd facie case, the grand jury, who can- 
not adjourn their inquiries, who have not the accused person 
before them, who have no means of testing in any way the 
evidence produced, would probably find the bill. The Jiro- 
secutor would be entitled to a certificate from the officer of 
the court that the indictment had been found. Upon this he 
would be entitled to get a warrant for the arrest of the per- 
son indicted who upon proof of his identity, must be com- 
mitted to prison till the next assizes. The person so com- 
mitted would not be entitled as of right to bail, if his alleged 
offence were felony. Even if he were bailed he would have 
no means of discovering upon what evidence he was charged, 
and no other information as to his alleged offence than he 
could get from the warrant, as he would not be entitled by 
law to see the indictment or, even to hear it read, till he was 
called upon to plead. He would have no legal means of 
obtaining the least information as to the nature of the evi- 
dence to be given, or (except in cases of treason) even as to 
the names of the witnesses to be called against him, and he 
might thus be tried for his life, without having the smallest 
chance of preparing for his defence, or the least information 
as to the character of the charge. 

Of course in practice the conviction of an innocent man 
under such circumstances would be practically impossible. 
The judge would postpone the trial, the jury would acquit 
the prisoner, the prosecutor would probably be subjected to 



USUAL COUESE OF PROCEEDING. 51 

•exemplary damages in an action for malicious prosecution, Ch. Xni. 

but it still remains that such is the law, though it could not ^ 

be put in force without shocking the feelings of the whole 
community. That such, however, is the law, subject only to 
certain exceptions hereinafter mentioned, there can be no 
doubt, although the law is theoretically the same in Ireland, 
a salutary practice has prevailed there, whereby if the 
accused has not been committed for trial, a private prosecutor 
is not permitted to lay an indictment before a grand jury 
^thout the leave of the presiding judge obtained in open court. 

The exceptions we have referred to are constituted by the 
statutes which provide that it shall not be lawful to present 
an indictment against any person for perjury, subornation of 
perjury, conspiracy, obtaining property by false pretences, 
keeping a gambling house, keeping a disorderly house, or any 
indecent assault, or certain offences under the Debtors Act, 
1869, unless the prosecutor has been bound over to prosecute 
•or give evidence, or unless the accused person has been com- 
mitted to or detained in custody, or is bound by recognizance 
to appear to answer to the indictment, or unless the indict- 
ment is preferred with leave of the court or of a judge or the 
Attorney- General, as in these statutes mentioned. 

So far as it goes, this legislation appears to us wise and 
«ound. On the one hand, it secures to the person accused 
the fullest possible notice of the nature of the charge against 
Mm, and of the evidence on which it is to be supported ; on 
the other, it does not invest the magistrate with an absolute 
'veto on a prosecution. It enables the prosecutor, if he 
thinks proper, to take the opinion of a grand jury as to 
-whether the accused person should or should not be put upon 
his trial. It is, however, impossible to defend on any prin- 
ciple which occurs to us, the narrow range of the provisions. ' 
Why are indecent assaults included and other charges of 
indecency, most easily made, most hard to refute, and com- 
monly employed as the engines of extortion, excluded ? On 
-what possible ground can it be right that a man should be at 
liberty to accuse another of murder, piracy, or arson, without 
giving him notice of the nature of the charge against him, 
whilst he is obliged to give notice if he charges him with 
perjury or conspiracy ? It is obvious that this legislation 
was partial and tentative.'' 

It is usual in cases of felony, and in most cases of mis- Usual 
demeanor, to take proceedings before justices as presently <»^"*®<>^ 
mentioned before preferring an indictment. In all cases ?J]2*^®® 
■except where otherwise provided by statute, an indictment 
may be preferred for an indictable offence at the court 
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Past IV. baving jurisdiction without previous investigation before- 

justices. 

When By 22 & 28 Vict. c. 17, entitled "An Act to Prevent 

J^^^*"^ Vexatious Indictments for Certain Misdemeanors," s. 1, no 
forea bill of indictment for any of the following offences, viz : — 
justice be- Perjury ; subornation of peijury ; conspiracy ; obtaining 
fore^ pre- money or other property by false pretences {R, v. Burton ,. 

?®^^ "* ^^ ^^^ ^' ^* '^^) » ^©^pi^g * gambling house ; keeping a dis- 
^g^*^ orderly house ; and any indecent assault (a) ; can be pre- 

sented to or found by a grand jury, unless the prosecutor or 
other person presenting the indictment has been bound by 
recognizance to prosecute or give evidence against the accused^ 
or unless he has been committed to or detained in custody, 
or has been bound by recognizance to appear to answer to an 
indictment to be preferred against him for such offence, or 
unless such indictment for such offence, if charged to have 
been committed in England, be preferred by the direction or 
with the consent, in writing, of a judge of the Q.B. division of 
the High Court of Justice, or of Her Majesty's Attorney- 
General or Solicitor-General for England, or (in the case 
of an indictment for perjury), by the direction of any 
court, judge, or public functionary authorised by 14 & 
15 Vict. c. 100, to direct a prosecution for perjury. {R. v. 
Heane, 83 L. J. M. C. 115 ; R. v. Bray, 82 L. J. M. C, 11 ; 
8 B. & S. 255.) 

By sect. 2 of 22 & 28 Vict. c. 17, where any charge or 
complaint is made before one or more justices of the peace, 
that any person has committed any of the offences aforesaid 
within the jurisdiction of such justice, and he refuses to com- 
mit or to bail the accused to be tried for the same, then in 
case the prosecutor desires to prefer an indictment respecting 
the said offence, the said justice, must take the recognizance 
of such prosecutor to prosecute the said charge or complaint,, 
and transmit such recognizance, information, and depositions,, 
if any, to the court in which such indictment ought to be pre- 
ferred, in the same manner as such justice woidd have done 

(a) By 32 & 33 Vict. c. 62 (The Debtors Act, 1869), s. 18, every mis- 
demeanor under the second part of this Act shall be deemed to be aii. 
offence within and subject to the above Act, 22 & 23 Vict, c 17; and 
when any person is charged with any such offence before any justice, he 
must take into consideration any evidence adduced before hun tending- 
to show that the act charged was not committed with a gpuilty intent. 

By the Newspaper Libel and Begistration Act, 1881, 44 a 45 Vict. 
c. 60, s. 60, every libel or alleged libel, and every offence under this 
Act shall be deemed to be an offence within and subject to the provisions 
of 22 & 23 Vict. c. 17 
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in case he had committed the person charged to he tried for Ch, XIIJ. 
such offence. 

By 80 & 81 Yict. c. 85, s. 1, sect. 1 of the said Act (22 & 28 
Vict. c. 17), does not prevent the presentment to or finding hy 
a grand jury of any hill of indictment containing a count or 
counts for any of the offences mentioned in the said Act, if such 
-count or counts he such as may he lawfully joined with the rest 
of such hill of indictment, and if the same count or counts he 
founded (in the opinion of the court in or hefore which the 
same hill of indictment he preferred) upon the facts or evi- 
dence disclosed (see i2. v. £eU, 12 Cox C. C. 87) in any 
examinations or depositions taken hefore a justice of the 
* peace, in the presence of the accused, and transmitted or 
delivered to such court in due course of law ; and nothing in 
the said Act is to prevent the presentment to or finding hy a 
grand jury of any hill of indictment presented with iJie consent 
of the court in or hefore which the same may be preferred. 

Sect. 2. Whenever any hill of indictment is preferred to a 
grand jury, under the 22 & 28 Vict. c. 17, against any person 
who has not been committed to or detained in custody, or 
bound by recognizance to answer such indictment, and the 
accused is acquitted thereon, the court before which such 
indictment is tried, may order that the prosecutor or other 
person by or at whose instance such indictment has been 
preferred, pay unto the accused his and his witnesses just and 
reasonable costs, charges, and expenses caused or occasioned 
by or consequent upon the preferring of such bill of indict- 
ment, such costs to be taxed by the proper officer of the 
court. This section also contains a provision for the recovery 
of the costs if not paid within one calendar month. 

By the Newspaper Libel and Begistration Act, 1881, No prose- 
44 & 46 Vict. c. 60, s. 8. " No criminal prosecution shall be cution 
commenced against any proprietor, publisher, editor, or any against 
person responsible for the publication of a newspaper for any ^c?^"! 
libel published therein, without the written fiat or allowance newspaper 
of the Director of Public Prosecutions in England, or Her without 
Majesty's Attorney- General in Ireland, being first had and ^^^®' 
obtained.'' And see sect. 60 of the Act, antCy p. 52 (n). 

We will now consider the preliminary proceedings before Proceed- 
justices of the peace, with respect to persons charged i^^^ firen- 
with indictable offences, which are mainly regulated by ^''^i^fg^ 
the 11 & 12 Vict. c. 42, known as Jervis' Act, amended byj^vis* 
and altered in some respects by the Sum. Jur. Act, 1879. Act, 
We have already noticed, ante, p. 40, when and how an 
accused person may be arrested without warrant, and taken 
.before justices to be dealt with according to law. We will 
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PiBT IV. ^^^ ^^^^ ^^® mode of snmmoning him before justices and 

obtaining a warrant for bis arrest, and the proceedings 

thereon. As to the power of justices to summarily convict 
for certain indictable offences under theSum. Jur. Act, 1879, 
and the proceedings relating thereto, see Chapter 87^ 
In general Where a time is not limited by statute, proceedings may be 
no limita- taken for an indictable offence at any distance of time. In 
tionof 1759, W. A. Home, aged 74, was executed at Nottingham 
ta^nc ' where he received sentence of death at the assizes held for 
proc^d- ^^^ town on the 10th August, 1759, for the murder of a 
ings. child 8 days old, 85 years before (Ann. Reg. for 1759, p. 180). 

There are, however, statutes limiting the time for the com- 
mencement of prosecutions for certain offences — in general 
the laying of the information before the magistrate is con- 
sidered the commencement of the prosecution. Arch. Pleadg., 
p. 76, 1 Euss. on Crimes, 626. 
Warrant By 11 & 12 Vict. c. 42, s. 1, where a charge or complaint 
or sum- is made before one or more justices of the peace (a) that any 
mons for person has or is suspected to have committed any indictable 
attendan(M qQq^qq within the limits of the jurisdiction of such justice or 

* (a) In this Act when justices of the peace are referred to, they are gen- 
erally referred to as justices of the peace for any county, riding, division, 
liberty, city, borough, or place ; for shortness we have generaUy referred 
to tbem as justices for a county or place. 

By 11 & 12 Vict. c. 42, s. 29, any one of the magistrates appointed to 
act at any of the police courts of the metropolis, and sitting at a police 
court within the metropolitan police district, and every stipendiary 
magistrate appointed for any other city, or place, and sitting at a police 
court or other place appointed in that behalf, has full power to do alone 
whatsoever is authorised by this Act to be done by any one or more- 
justice or justices of the peace; and the several forms in the schedule 
to this Act contained may be varied, so far as it may be necessary to- 
render them applicable to the police courts aforesaid, or to the court or 
other place of sitting of such stipendiary magistrate. 

By sect. 30, the Lord Mayor of the city of London, or any alder- 
man of the said city, sitting at the Mansion House or Guildhall Justice 
Booms, in the said city, may do alone any Act, at either of the said 
justice rooms, which by any law at the time of the passing of the Act in- 
force, or by any law not containing an express enactment to the con- 
trary thereafter to be made, is directed to be done by more than one 
justice; and nothing in this Act contained alters or affects any of 
the powers, provisions, or enactments contained in an Act passed in the- 
third year of the reign of Her Present Majesty, intituled an Act for 
regulating the police in the City of London. 

By sect. 31, the chief magistrate of the metropolitan police court at 
Bow Street is a justice of the peace for the county of Berks, if his name^ 
be inserted in the commission of the peace for that county, without 
possessing the qualification by estate required by law in that behalf, and. 
without taking any oath of qualification. 
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justices, or that any person gnilty or suspected to be guilty of Ch. xm. 

having committed any such offence elsewhere out of the juris- 

diction of such justice or justice^, is residing, or being, qr is 
suspected to reside or be within such jurisdiction, then and in 
every such case, if the accused is not in custody, such justice 
or justices may issue a warrant to apprehend him, and to 
cause him to be brought before such or any other justice or 
justices for the same county, or place, to answer to such 
charge or complaint, and to be further dealt with according to 
law. But such justice or justices to whom such charge or com- 
plaint is preferred, may instead of issuing in the first instance 
a warrant, issue a summons directed to the accused, requiring 
hm to appear at a time and place to be therein mentioned, 
before such justice or justices of the same county, or place, as 
may then be there ; — if after being served with such summons 
the accused fails to appear, in obedience thereto, then the said 
or any other justice or justices, for the same county, or place, 
may issue a warrant to apprehend the accused, and cause 
him to be brought before him or them, or some other justice 
or justices for the same county, or place, to answer to the 
said charge or complaint, and to be further dealt with accord- 
ing to law. This is not to prevent the issuing a warrant at 
any time before or after the time mentioned in such summons 
for the appearance of the accused. 

In all cases of indictable crimes or offences committed on 
the high seas, or other place in which the admiralty of 
England has or claims to have jurisdiction, and in all cases of 
crimes or offences committed on land beyond the seas, for 
which an indictment may be preferred in England or Wales, 
any one or more of Her Majesty's justices of tne peace for any 
county or place within England or Wales in which any person 
charged with having or with being suspected to have committed 
any such crime or offence, reside, or is, or is supposed to reside 
or be, may issue a warrant to apprehend the accused, and to 
cause him to be brought before some justice or justices for 
the same county or place, to answer to the said charge, and 
to be further dealt with according to law (sect. 2). 

Justices for adjoining counties or places may act as such What 
for one county or place while residing in another (sect. 6). D^^^tices 
' Justices for a county or for any riding or division of a county jnrisdic- 
may act for it in an adjoining city or place of exclusive juris- tion. 
diction (sect. 6). The acts of justices and of constables in 
obedience thereto are good in relation to any detached part 
of any county which is surrounded in whole or in part by 
the county for which such justices act, as if the same were 
part of the said county (sect. 7). 
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Pm nr. Tlie cbai^e or complaini, if it be intended to issne a war- 
.^zr~~ rant in the first instance, mnst be in writing (a) on the oath 
ooniDlaiiit ^ affirmation of the informant or of some witness or witnesses 
to justice ^ ^^^ behalf ; bat where it is intended to issne a summons 
mnst be instead of a warrant in the first instance, it is not necessary 
m writ- that the information and complaint be in writing, or sworn to 
'"^ or affirmed. No objection can be taken to any snch infor- 

mation or complaint for any alleged defect therein in sab- 
stance or in form (6), or for any variance between it and the 
evidence adduced on the part of the prosecution before 
the jnstice or justices who takes the examination of the wit- 
nesses in that behalf, as hereinafter mentioned (sect. 8). 
The following form is given in the Schedule to the Act : — 

(A-) 
Information and Complaint for an Indictable Offence, 

Ponn of* *) Thb infonnation and complaint of C. D. of [jeoman]], 

to wit. y taken this day of in the year of our Lord 

184 , before the nndersigned [one] of Her Majesty's justices of the 
peace in and for the said [county] of who saiUi that [&g., stat* 

ing the offence]. 

Sworn before [me], the day and year first above mentioned, at » 

J. S. 

Issoing Upon such information and complaint being so laid the 

*?^ *?ir justice or justices receiving the same may (c) issue the sum- 

of sum- ___^ _ 

nwnsor (a) See 22. v. Owen Ruffhes, 48 L. J. M. C. 151; S. v. Adameon, 4& 

warrant. L. J. M. C. 46. 

(h) As to the form of an information, &c., where proceedings before a 
coart of summary jurisdiction, see Sum. Jur. Act, 1879, s. 39, noticed 
Chapter 87. 

{c) If an application is made for a summons or warrant the justices 
should hear and consider the allegations or evidence of the applicant ; 
haying done so they are not bound to issue the summons or warrant ; 
they have a discretion to exercise upon the subject, and if they think 
the story an incredible one they may refuse the application {R, v. 
Adamsont 45 L. J. M. C. 46) ; but it ought to be granted 'iS 2k primd facte 
case be made out which it is reasonable to call upon the accused to answer. 
The Criminal Code Commissioners, at p. 34 of their report state : ** We 
have provided in sect. 440 with respect to both warrants and sum- 
monses, that they should not be refused by a magistrate merely because 
the alleged offender may be arrested without warrant. This we believe 
to express the spirit, though it is not to be found in the letter, of the 
present law. We are, however, informed that some justices take a 
different view, and refuse in cases of felony to issue either a warrant 
or a summons, leaving the person applying for one to arrest the alleged 
offender on his own responsibility." But it is submitted that this is not 
a proper course for justices to pursue. 

Justices should investigate and take the examinations in a case of 
murder or manslaughter^ where the accused has been found guilty by a 
coroner's jury, in the same way as if no snch inquisition had been taken. 
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ihons or warrant to cause the accnsed to be and appear Off. Tttl. 
before any justice or justices of the peace for the same county 
or place, to be dealt with according to law ;— the summons 
must be directed to the accused, and state shortly the matter 
of such information, and require him to be and appear at a 
certain time and place therein mentioned before such justice 
or justices of the same county or place, as may then be there, 
to answer to the said charge, and to be further dealt with 
according to law ; — the summons must be served by a con- ' 
stable or other peace officer upon the accused by delivering 
the same to him personally, or, if he cannot conveniently be 
met with, then by leaving the same with some person for 
him at his last or most usual place of abode ; — the constable 
or. other peace officer, who serves the same, must attend at 
the time and place and before the justices in the said summons 
mentioned, to depose, if necessary, to the service of the same 
(d) ; — ^and if the accused does not appear, in obedience to 
the same, then such justice or justices may issue a warrant 
for apprehending the accused (see form in Appendix) and 
bringing bim before some justice or justices of the peace for 
the same county or place, to answer the charge in the infor- 
mation and complaint mentioned, and to be further dealt with 
according to law. No objection can be taken to any such sum- 
mons or warrant for any alleged defect therein in substance 
or in form, or for any variance between it and the evidence 
adduced on the part of the prosecution before the justice or 
justices who shall take the examinations of the witnesses ; 
but if any such variance appear to such justice or justices 
to be such that the accused has been thereby deceived 
or misled, such justice or justices may, at the request of the 
accused, adjourn the hearing of the case to some future 
day, and in the meantime remand him, or admit him to bail, 
in manner hereinafter mentioned (sect. 9), 

The following form is given in the Schedule to the 
Act : — 

(C.) 

Summons to a Person charged iotfh an Indictable Offence, 

To A. B. of [labourer]. Whereas you have this day been -poTm of 

charged before the undersigned [one] of Her Majesty^s justices of the gm^^j^Qng 
peace, in and for the said [county] of , for that you on 

at [&c., stating shortly the offence]. These are therefore to 

command you, in Her Majesty's name, to be and appear before me on 
at o'clock in the forenoon, at , or before such 

(cQ As to proof of service before a court of summary jurifldiobion^ 
see Sum. Jur. Act, 1879, s. 41, noticed Chapter 37* 
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PiBX IV« .other jastice or jastices of the peace for. the same [coanty] as may then- 

be there^ to answer to the said charge, and to be farther dealt with 

according to law. Herein fail not. 

Given under my hand and seal, this day of , in the 

year of onr Lord , at , in the [county] aforesaid. 

J. S. (l.s.) 

Form of ^® warrant may be granted on a Sunday (sect. 4.) It 
warrant, must be mider the hand and seal, or hands and seals, of the 
justice or justices issuing it; — may be directed either to 
any constable or other person by name, or generally to the 
constable of the parish or other district within which the 
same is to be executed, without naming him, or to such con- 
stable and all other constables or peace officers in the county 
or other district within which the justice or justices has pr 
have jurisdiction, or generally to aJl the constables or peace 
officers within such last mentioned county or district ; — it 
must state shortly the offence {Candle v. Seymour, 1 A. & E. 
(n.s.) 889) on which it is founded, and must name or other- 
wise describe the offender (a), and order the person or persons 
to whom it is directed to apprehend the accused, and bring 
him before the justice or justices issuing the warrant, or 
before some other justice or justices of the peace for the same 
county, &c., to answer to the charfi^e contained in the infor- 
mation; and to be farther dealt will according to law. It is 
not necessary to make such warrant returnable at any par- 
ticular time, but the same remains in force until it ia 
executed (sect. 10). No objection can be taken to the war- 
rant for any defect therein in substance or in form ; or for 
any variance between it and the evidence adduced on the 
part of the prosecution before the justice or justices who take 
the examinations of the witnesses ; but if any such variance 
appear to be such that the accused has been thereby deceived 
or misled, the justice or justices may, at the request of the 
accused, adjourn the hearing of the case and remand or 
admit him to bail (sect. 10). 



(a) General warrants to apprehend are illegal and void. A warrant 
"to make strict and diligent search for the authors, printers, and pub- 
lishers of a seditious and treasonable paper, intitled, * The North Briton' 
Number 45, Saturday, April 23rd, 1763, printed for G. Kearsley, in 
Ludgate Street, London, and them, or any of them, having found, to- 
apprehend and seize, together with their papers, and to bring in safe 
custody before me to be examined concerning the premises, and fur- 
ther dealt with according to law," — is illegal and void. (JR, v. Wilkes^ 
2 Wils. 151 ; Monei/ v. Leach, 1 W. Bl. 555.) 

A general warrant, upon a complaint of robbery, to apprehend all 
persons suspected and to bring them before a justice is void. (1 Hale, 580.) 
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The following form is given in the Schedule to the Ch. XIII. 
Act : — 

(B.) 

Warrant to apprehend a person eharged with an Indictable Offence, 

To the constable of and to all other peace officers in the said 

[county] of 

Whereas A. B. of [labourer] hath this day been charged 

upon oath before the undersigned [one] of Her Majesty's jostioes of the 
peace in and for the said connty of , for that he on at 

did [&c., stating shortly the offence]. These are therefore to 
conmand you^ in Her Majesty's name, forthwith to apprehend the said 
A. B., and to bring him before [me], or some other of Her Msg'esty's 
justices of the peace in and for the said [connty], to answer unto the 
said charge, and to be further dealt with according to law. 

Given under my hand and seal^ this day of » in the 

year of our Lord > at , in the [county] aforesaid. 

J. S. (l.8.) 

Such "warrant may be executed (J) by apprehendiag the Execution 
accused at any place within the county, &c., within which of warrant, 
the justices issuing the same had jurisdiction, or in case of 
fresh pursuit at any place in the next adjoiaing county or 
place, and within 7 miles of the border of such first men- 
tioned county, &c. (c), without having such warrant backed as 
hereinafter mentioned ; and in all cases where such warrant 
is directed to all constables or other peace officers within the 
county or other district within which the justices issuing the 
same had jurisdiction, any constable or other peace officer for 
any parish or place within such county or district, may 
execute the warrant within any parish or place within the 
jurisdiction for which such justices acted when the warrant 
was granted, in like manner as if it were directed specially 
to such constable by name, and notwithstanding the place in 
which such warrant be executed is not within the parish, &c., 
for which he is such constable or other peace officer, (s. 10.) 

If the accused is not found within the jurisdiction of the ^ , . 

justice or justices by whom the warrant was issued, or if he, warra^ 

W. 

(Jf) As to when, where, and how an arrest may be made, see ante p. 40. 
Where an arrest is made under the authority of a warrant alone, it 
should be produced. {GaUiard v. Laxton, 31 L. J. M. C. 123; Cod v. 
Cabe, 13 Cox C. C. 202.) A warrant or summons is not avoided by 
reason of the justice who signed the same dying or ceasing to hold 
office. (Sum. Jur. Act, 1879, s. 37.) 

(c) As to the execution of a warrant issued by a justice for a borough 
within seven miles of it, or within the county in which the borough is, 
see 5 & 6 Will. 4, c. 76, s, 101. 

(d) The Criminal Code Commissioners, at p. 34 of their report state : 
"As the law now stands, if a warrant is issued in one county for the 
arrest of a suspected person, it cannot (except in a very few cases) be 
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PabtI V. reside, or be, or be stispected to be, in any place in 
England or Wales out of the jurisdiction of fiie justice 
issuing the warrant, any justice of the peace for the latter 
place may, upon proof alone being made on oath of the hand- 
-writing of the justice issuing the warrant, make an indorse- 
ment on the same, signed with his name, authorizing the 
execution of such warrant within the jurisdiction of the 
justice making such indorsement, and wluch indorsement is 
sufficient authority to the person bringing such warrant, and 
to all other persons to whom the same was originally 
directed, and also to all constables and other peace officers of 
the county or place where such warrant is so indorsed, to 
execute the same in such other county or place, and to carry 
the accused before the justice or justices of the peace who 
first issued the warrant, or before some other justice or jus- 
tices of the peace in and for the same county, &c., or before 
some justice or justices of the county, &c., where the offence 
in the warrant mentioned appears therein to have been com- 
mitted. But if the prosecutor, or any of the witnesses upon 
the part of the prosecution, are then in the county or place 
where the accused is so apprehended, the person apprehend- 
ing the accused may, if so directed by the justice backing 
the warrant, take and convey him before such last mentioned 
justice, or before some other justice or justices of the same 
county or place ; who may, thereupon, take the examina- 
tions of the prosecutor or witnesses, and proceed in manner 
hereinafter {post, p. 70) directed with respect to persons 
charged before a justice or justices of the peace with an offence 
alleged to have been committed in another county or place than 
that in which such persons have been apprehended (sect. 11) « 
The following form is given in the Schedule to the Act : — 

(K.) 
Undorgement in Backing a Warrant, 

?Whbbeab proof upon oath hath this day been made before 
me^ one of Her Majesty's justices of the peace for the said 

executed in another county without being backed by a magistrate of 
that county, who, before backing it, must be satisfied upon oath of the 
genuineness of the signature of the justice whose name it bears. It has 
been represented to us that this formality is useless and often mis- 
chievous ; useless, because it can be no protection agiunst a forged war- 
rant, as a person capable of forging a warrant would not hesitate to 
commit perjuiy by swearing to its signature ; mischievous, because it 
often causes delay which enables criminals to escape. Thid practice 
originated in times when constables were parish oflB^cers unknown 
beyond their own immediate neighbourhood. Since the general intro- 
duction of county police it seems to have become useless.'' 
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{[connty] of , that the name of J. S. ta the within warrant Cs. XIII. 

-sabscribed, is of the handwriting of the justice of the peace within men- 

tioned. I do therefore hereby authorize W. T., who bringeth to me 
this warrant, and all other persons to whom this warrant was originally 
directed, or by whom it may lawfully be executed, and also all con- 
stables and other peace officers of the said [county] of to - 
•execute the same within the said last mentioned fcounl^*], and to bring 
the said A. B., if apprehended within the same [county], before me, or 
before some other justice or justices of the peace of tiie same county, 
ix> be dealt with according to law. 

Given under my hand, this day of 18di 

J. L. 

* The wordg following the asterisk are to he used only where thejuS' 
tioe hacking the warrant shall think JU^ and may he omitted in hacking 
English warrants in Ireland, Scotland, S^c, or in hacking Irish or 
Scotch warrants, ^c,,in England. 

English warrants may be backed in Ireland, and vice versd^ 
in the event of parties escaping, &c., and such warrants are 
then executed by arresting the parties and taking them be- 
fore the justice or justices who originally granted the war- 
rants, or some other justice or justices for tibie same county 
or place, who thereupon proceed in the same manner as if 
the parties had been apprehended in the last -mentioned 
county or place. (Sect. 12 ; 14 & 15 Yict. c. 93, s. 29 ; 
80 & 81 Vict, c. 19.) 

An English warrant may be backed by making an indorse- 
ment in tide form referred to, ante, p. 60, in the Isles of Man, 
Guernsey, Jersey, Aldemey, or Sark, and vice versa, and 
thereupon such warrant is executed by arresting the accused 
and conveying him into the county or district wherein the 
justice or person who issued the warrant or process has 
Jurisdiction, before such justice or person, or before some 
other justice or person 'Within the same county or district, 
who has jurisdiction to commit the accused to prison for 
trial, and thereupon proceedings are taken as if he had been 
arrested in such county or district. (Sect. 18.) 

An English or Irish warrant may be backed ia Scotland 
by making an endorsement in the form referred to, supra, and 
thereupon it is executed by apprehending the accused person 
and conveying him into the county or place iu England, 
Wales, or Ireland, where the justice or justices who issued 
the warrant have jurisdiction, and carrying him before such 
justice or justices, or some other justice or justices for the 
same county or place, to be there dealt with according to 
law. (Sect. 14.) 

Scotch warrants may also be backed by making an indorse- 
ment in the form referred to, supra, and executed m England 
or Ireland. (Sect. 15.) 
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tices (a). 



The Snmmary Jurisdiction (Process) Act, 1881, s. ,4, 
noticed in Chapter 87, also makes provision for the execution 
and service of process issued by a court of sum. jur. in 
England, in Scotland, and vice versd. 

The " Fugitive Offenders Act, 1881," 44 & 45 Vict. c. 69, 
makes provisions for the arrest of persons accused of having 
committed an offence in one part of Her Majesty's dominions 
when he is in another part thereof. The effect of this Act is 
stated in Chapter 86. 

Her Majesty has made treaties with certain foreign States 
respecting the surrender of persons accused of certain offences. 
The Acts relating to this subject are cited as the " Fereign 
Jurisdiction Acts, 1848 to 1878," the last of these Acts is 
the Foreign Jurisdiction Act, 1878. They are shortly referred 
to in Chapter 86. 

If it be made to appear to any justice of the peace, by the 
oath or affirmation of any credible person, that any person 
within the jurisdiction of such justice is likely to give mate- 
rial evidence for the prosecution, and will not voluntarily 
appear for the purpose of being examined as a witness at the 
time and place appointed for the examination of the wit- 
nesses against the accused, such justice must issue his 
summons to such person, under his hand and seal, requiring 
him to be and appear at a time and place mentioned therein 
before the said justice, or before such other justice or jus- 
tices of the peace for the same county or place, as shall 
then be there, to testify concerning the charge against the 
accused ; — ^if any person so summoned shall neglect or 
refuse so to appear, and no just excuse be offered fbr such 
neglect or refusal, then (after proof (b) upon oath or affirmation 
of such summons having been served upon such person, 
either personally or by leaving the same for him with some 
person at his last or most usual place of abode) the justice 
or justices before whom such person should have appeared, 
may issue a warrant, under his or their hands, and seals, to 
bring and have such person, at a time and place to be 
therein mentioned, before the justice who issued the said 
summons, or before such other justice or justices of the 



(a) As to compelling attendance of witnesses in prison not in custody 
under civil process, see 16 & 17 Vict. c. 80, s. 9 ; noticed Chapter 15. 

The attendance of a witness in another county or place out of the 
jurisdiction of the justices may be (Jompelled by a crown office subpoena. 
And see Sura. Jur. Act, 1879, s. 36, Chapter 37 ; and see Sum. Jur. (Pro- 
cess) Act, 1881, s. 4, as to a com't of sum. jur. compelling the attend- 
ance of a witness who is in Scotland. 

(b) As to mode of proof of service of summons before court of sum. 
jur., see Sum. Jur. Act, 1879. s. 41, Chapter 37. 
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peace for the some connty or place as shall then be there, Ch. X U. 
to testify as aforesaid, and which said warrant may, if neces- 
sary, be backed as herein-before is mentioned, in order to its 
being executed out of the jurisdiction of the justice who 
issued the same ; or if such justice be satisfied, by evidence 
upon oath or affirmation, that it is probable that such per- 
son will not attend to give evidence without being com- 
peUed so to do, then, instead of issuing such summons, he 
may issue his warrant in the first instance, and which, if 
necessary, may be backed as aforesaid ; and if, on the ap- 
pearance of such person so STmunoned before the said last- 
mentioned justice or justices, either under the said summons 
or by warrant, such person refuse to be examined, upon oath or 
affirLition, concen^ig the premises, or refuse to take such 
oath or affirmation, or, having taken such oath or affirmation, 
refuse to answer such questions concerning the premises as 
are then put to him, without offering any just excuse (Re 
Hadland, 1 Dowl. (n. s.) 835) for such refusal, any justice of 
the peace then present, and having jurisdiction, may, by 
warrant, under his hand and seal, commit the person so 
refusing to the common gaol or house of correction for the 
county or place where he then is, there to remain and be 
imprisoned for any time not exceeding 7 days, unless he, in 
the meantime, consent to be examined and answer concern- 
ing the premises. (Sect. 16.) {Cropper v. Horton, 4 D. & 
E. M. C. 42.) 
The following form is given in the Schedule to the Act : — 

(L. 1.) 

Summons of a Witness, 

To E. F. of . [Labourer]. 

Wheeeas, information hath been laid before the undersigned [one] 
of Her Majcsty^s Justices of the Peace in and for the said [county] 
of that A. B. [&c., as in summons or warrant against the 

accused], and it hath been made to appear to me upon [oath] that you are 
likely to give material eyidence for the [prosecution] : These are, 
therefore, to require you to be and to appear before me on 
next, at o'clock in the forenoon, at . or before such 

other justice or justices of the peace for the same county as may then 
be there, to testify what you shall know concerning the said charge so 
made against the said A. B. as aforesaid. Herein fail not. 

Given under my hand and seal this day of , in the 

year of our Lord , at , in the [county] aforesaid (c). 

J. S. (l. s.) 

It should first be mentioned that the room or building in Place 

which the examinations of the witnesses against the accused where ex- 

ammations 

(c) See foim of warrant when a witness has not obeyed a summons in 
Appendix* 
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and his statement are taken is not an open court for that pur- 
pose, and the justice or jnstices, in lus or their discretion^ 
may order that no person have access to or be or remain in 
such room or bnilding without the consent or permission of 
such justice or justices, if it appear to him or them that the 
ends of justice will be best answered by so doing. (Sect. 19.) 
The accused is not entitled as of right to have counsel or 
solicitor present on his behalf, but, unless there is some good 
reason to the contrary, this is always allowed. {Cox v« 
Coleridge, 1 B. & 0. 87.) 

In all cases where any person appears before any justice or 
justices of the peace, charged with any indictable offence, he 
or they, before committing the accused to prison for trial, or 
before admitting him to bail, must, in the presence of the 
accused (who is at liberty to put questions to any witness 
produced against him), take the statement on oath or affirma- 
tion of those who know the facts and circumstances of the 
case, and put the same into writing, and such depositions 
must be read over to and signed respectively by the witnesses 
so examined, and also by the justice or justices taking the 
same. K, upon the trial of the accused, it be proved by the 
oath or affirmation of any credible witness, that any person 
whose deposition has been taken as aforesaid is dead, or so ill 
as not to be able to travel, and if also it be proved that such 
deposition was taken in the presence of the accused, and that 
he or his counsel or solicitor had a full opportunity of cross- 
examining the witness, then, if such deposition purport to be 
signed by the justice by or before whom the same purports to 
be taken, it may be read as evidence in such prosecution with- 
out further proof thereof, unless it be proved that it was not in 
fact signed by the justice purporting to sign it. (Sect. 17.) 

The following is the form of oath to be taken by a Chris- 
tian, which must be administered before the examination is 
taken : — ** You shall true answer make to such questions as 
shall he demanded of you ; so help you Qod,*' As to when 
an affirmation or declaration can be made, see Chapter 32. 
The accused is entitled to cross-examine the witnesses. 

If, from the absence of witnesses, or any other reasonable 
cause, it becomes necessary or advisable to defer the exami- 

(a) As to when a court of summary jurisdiction must sit as an open 
court, see Sum. Jur. Act, 1879, s. 20, noticed Chapter 87. 

{b) As to justices summarily convicting for certain indictable offences 
under Sum. Jur. Act, 1879, and as to the proceedings in relation thereto, 
see Chapter 37. 

(c) As to a court of summary j uriadiction remanding the accused when 
he is charged with certain indictable offences under Sum* Jur. Act» 1879, 
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nation or farther examination of the witnesses for any time, Cir. XIII^ 
the justice or justices may, by his or their warrant, from 
time to time remand the accused for such time as may be 
deemed reasonable {Davis v. Capper, 10 B. & C. 28), not 
exceeding 8 clear days, to the common gaol or house of 
correction, or other prison, lock-up house, or place of 
security in the county or place for which such justice or 
justices are acting. II the remand be for a time not ex- 
ceeding 3 clear days a verbal order may be made to the 
person in whose custody the accused may then be, or any 
other person to keep the accused in his custody, and to 
bring him before the justice or justices as shall be there 
acting at the time appointed for continuing such examination. 
Power is given to order the accused to be brought before a 
justice or justices before the expiration of the time for which 
the accused is remanded. Instead of detaining the accused in 
custody during the period for which he is remanded, any one 
justice of the peace befthre whom the accused appears may 
discharge Mm, npon his entering into a recognizance, with or 
without a surety or sureties, at the discretion of such justice, 
conditioned for his appearance at the time and place appointed 
for the continuance of such examination ; and if he does not 
appear accordingly any justice of the peace who may be pre- 
sent at the time and place last aforesaid, upon certifying on the 
back of the recognizance the non-appearance of the accused, 
may transmit the same to the clerk of the peace of the county 
or place within which it was taken, to be proceeded upon in 
like manner as other recognizances, and such certificate is 
prima fade evidence of such non-appearance of the accused. 
(Sect. 21.) (d) 

After the examination of all witnesses on the part of the Justice 
prosecution as aforesaid has been completed, the justice of captioning 
the peace or one of the justices by or before whom such «q^' 
examination has been so completed as aforesaid, must with- 
out requiring the attendance of the witnesses, read or cause 
to be read to the accused the depositions taken against him, 
and must say to him these words, or words to the like effect: 
** Having heard the evidence, do you vdsh to say anything in 
ansioer to the charge ? you are not obliged to say anything 
unless you desire to do *o, hut whatever you say will he taken 



see 8. 24, Chapter 37 — and as to remanding a child above 7 and under 
12, when charged with certain offences, in order to obtain the attend- 
ance of the parent or guardian, see s. 10 of that Act, Chapter 37. 

{d) How recognizances for appearance at a court of summary juris- 
diction may be entered into ; — ^how they may be enforced, — and as to 
giving relief to persons bound, see Sum. Jur. Act, 1879, Chapter 37. 



66 PEOCEBDINGS BEFORE JUSTICES. 

Fast IV. doton in writing, and may he given in evidence against you upon 
' your trial ; '* and whatever the prisoner then says in answer 

thereto must he taken down in writing, and read over to him, 
and signed hy the said justice or justices, and kept with the 
depositions of the witnesses, and must he transmitted with 
them as hereinafter mentioned, and afterwards upon the trial 
of the accused, the same may, if necessary, he given in 
evidence against him, without further proof thereof, unless it 
he proved that the justice or justices purporting to sign the 
same did not in fact do so. The said justice or justices 
heforo the accused makes any statement must state to him, 
and give him clearly to understand, that he lias nothing to 
hope from any promise of favour, and nothing to fear from 
any threat which may have heen holden out to him to induce 
him to make any admission or confession of his guilt, 
hut that whatever he then says may he given in evidence 
against him upon his trial, notwithstanding such promise or 
threat [a). Nothing in this enactment is to prevent the pro- 
secutor from giving in evidence any admission or confession, or 



(a) By the common law, which differed from the civil law in this, 
respect, nemo tenebatur prodere seipsum, the accused's fault was not to 
be wrung out of him, but was to be proved by other means. The re- 
pealed statute of 1 & 2 P. & M. c. 13, extended by 2 & 3 P. & M. c. 10» 
was the first statute that required a justice to take the examination of a 
prisoner. These statutes are now repealed. See 2 Buss, on Crimes, 499» 
note, and 7 Geo. 4, c. 64. The examination it seems was considered rather 
as a privilege in favour of the accused, afforded by law for the benefit of 
an innoceiit man, who, perhaps, might on examination clear himself from 
suspicion, and then he would immediately regain his freedom, than as 
any additional peril ; and it was said, that in case of felony, the justice 
was bound to take his examination. Fortes. 142. 

The civilians put the accused to torture to extort a statement or con- 
fession. At the present day we caution the accused in such a way as 
sometimes to dissuade him from making a statement, w^ich in the in- 
terests of justice, and sometimes in his own interest, he otherwise would 
have made; the civilians went to one extreme, we go to the other. The 
accused on his trial, without any caution from the judge, says anything- 
he likes to the jury when he addresses them in his defence, and why 
should ho be cautioned by the magistrate ? The giving such caution may 
sometimes defeat justice. If such caution were to be done away with, 
power, if thought necessary, might be given to the judge at the trial to 
reject any statement made by the prisoner before the magistrate. 

With regard to the practice pursued by the justice before whom the 
accused is brought in the first instance, and who takes the preliminary 
examinations, it is not the practice for such justice to interrogate the 
accused, but only to put such questions to him as mentioned in the 11 & 12 
Vict. c. 42, s. 18, ante, p. 65, et seq. It seems thai a statement made by 
the accused in answer to a question put by the committing magistrate is 
admissible in evidence. But, as a general rule it seems that a magis- 
trate ought only to put questions to the accused for the purpose of his 



STATEMENTS BY ACCUSED. 67* 

other statement of the accused, made at any time, which by Ch. XIII. 
law would be admissible as evidence against him. (Sect. 18.) '' 

The accused must not be examined upon oath (1 Hale, 585 ; State- 
2 Hale, 52). If he is willing to make a statement the justice ments by 
ought to receive it ; but he ought not to be entrapped into, accused. \ 
or dissuaded from making a statement. As a general rule 
the justice should only put questions to an accused for the 
purpose of his explaining what he has said ; the accused's 
statement should be taken down in the words which he makes 
use of as nearly as possible. The statement when taken down 
in writing should be read over to the accused and he should 
be asked to sign the same ; the justice should sign it. 

The following form is in the Schedule to the Act :— 

Statement of the accused. 

A. B. stands charged before the uiidersigned, [one] of Her Majesty's 

justices of the peace, in and for the [county] aforesaid, this day 

of in the year of our Lord , for that he the said A. B. 

on at [&c., as in the caption of the depositions], and 

the said charge being read to the said A. B., and the witnesses for the 
prosecution, C. D. and E. F., being severally examined in his presence, 
the said A. B. is now addressed by me as foUows : *' Having heard the 
evidence, do you wish to say anything in answer to the charge ? you are 
not obliged to say anything unless you desire to do so ; but whatever 
you say will be taken down in writing, and may be given in evidence 
against you upon your trial ; " whereupon the said A. B. saith as follows : 
\_Sere state whatever the prisoner may say, and in his very words, as 
nearly as possible. Get him to sign it ifihe will.'] A. B. 

Taken before me at the day and year first above mentioned. 

J. S. 

explaining what he has sud, and that questions calculated to lead to 
answers prejudicial to him should not be asked; the power to put 
questions should in every case be used with caution and discretion. 
(3 Russ. on Crimes, 503.) 

Some judges have expressed themselves very strongly, as to the im- 
propriety of constables questioning prisoners. (3 Buss on Crimes, 472.) 
Although it is not the duty of a police constable to cross examine an 
accused person, there may be cases in which it may be proper for a con- 
stable to put questions to the accused, for instance if the accused makes 
a statement to the constable, and the latter is not certain whether he 
properly heard or understood what was said, questions might be put for 
clearing up such doubt, and it must be remembered that answers may 
be elicited which may be of service to the accused. It should also be 
borne in mind that every peace officer is justified in apprehending on 
reasonable suspicion, though no felony has been committed ; and that in 
cases of suspicion it may frequently be perfectly right for a peace officer 
to ask questions of a suspected person not in custody, provided such 
questions be fair and adapted to the particular circumstances, as the 
answers to such questions may explain the suspicious circumstances and 
remove the grounds for suspicion. ^oQpost, Chapter 34, as to answers 
to questions put by a constable to the accused being evidence. 
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Past IV. By 80 & 81 Vict. c. 85, s. 8, the justice or justices before 
T ~T committing the accused for trial or admitting him to bail, 
^23m_ must immediately after obeying the directions of the 11 & 12 
witnesses. Vict. c. 42, s. 18 (ante, p. 65, etseqj)^ ask him whether he 
((^ desires to call any witness ; and if he then call any, the justice 

or justices must in the presence of the accused, take the state- 
m^t on oath or aflSn^ation, both examination and cross. 
examination of the witnesses who know anything relating to 
the facts and circumstances of the case, or anything tending 
to prove the innocence of the accused, and put the same into 
writing, and such depositions must be read over to and sig;ned 
respectively by the witnesses, and also by the justice or justices 
taking the same, and transmitted in due course of law with 
the depositions ; and such witnesses, not being witnesses merely 
to the character of the accused, as in the opinion of the justice 
or justices give evidence in any way material to the case, or 
tending to prove the innocence of the accused, must be bonnd 
by recognizance to appear and give evidence at the trial. 
Upon the trial of the accused, the laws in force relating to the 
depositions of witnesses for the prosecution extend and are 
applicable to the depositions of witnesses taken as above. 

By sect. 4, the provisions of the 11 & 12 Vict. c. 42, relating 
to the summoning and enforcing the attendance and committal 
of witnesses, and binding them by recognizance and com- 
mittal in default, and for giving the accused copies of the 
examinations, and giving jurisdiction to certain persons to act 
alone, are to be read and have operation as part of this Act. 
What to By 11 & 12 Vict. c. 42, s. 25, upon the close of the 
be done evidence for the prosecution, the justice or justices of the 
amination P^^^e then present, must forthwith, if of opinion that it is not 
condaded. sufficient to put the accused upon his trial for any indictable 
offence, order the accused, if in custody, to be discharged as 
to tbe information then under inquiry; — ^but if, in the opinion 
of such justice or justices, such evidence is sufficient to put 
the accused upon his trial for an indictable offence, or if the 
evidence given raise a strong or probable presumption of his 
guilt, then such justice or justices must, by warrant, commit 
the accused to the common gaol or house of correction for the 
county or place to which by law he may be committed, or, in 
the case of an indictable offence committed on the high seas, 
or on land beyond the sea, to the common gaol of the county 
or place within which such justice or justices has or have 

(a) As to a court of summary jurisdiction inquiring whether the publi- 
cation of a libel in a newspaper is for the public benefit, &o,, see 44i & 45 
Vict. c. 60, s. 4, noticed Chapter 87. 
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jurisdiction, to be there safely kept until he be thence delivered Ch. XIII. 
by due conrse of law (b), — or admit him to bail. Sect. 26 
contains regulations as to conveying the accused to gaol and 
as to the costs of so doing. 

The justice or justices before whom any witness is Binding 
examined as aforesaid, may bind by recognizance the prose- guto/^d ' 
cntor and every such witness to appear at the court at which witnesses 
the accused is to be tried, then and there to prosecute, or to to appear 
prosecute and give evidence, or to give evidence, as the case at trial. 
may be, against the accused ; the recognizance must par- 
ticularly specify the profession, art, mystery, or trade of every 
person entering into or acknowledging the same, together 
with his christian aad surname, and the parish, township, or 
place of his residence, and if his residence be in a city, town, 
or borough, .the recognizance must also particularly specify 
the name of the street, and the number (if any) of the house 
in which he resides, aud whether he is owner or tenant thereof 
or a lodger therein. The recognizance being thus duly 
acknowledged, must be subscribed by the justice or justices 
before whom it is acknowledged, and a notice thereof, signed 
by him or them must at t^e same time be given to the 
person bound thereby; if a witness refuse to enter into 
or acknowledge such recognizance, the justice or justices 
of the peace by warrant, may commit him to the common 
gaol or house of correction (c) for the county or place 
in which the accused is to be tried, there to be imprisoned 
and safely kept {d) until after the trial, unless in the 
meantime such witness duly enter into the recognizance be- 
fore some one justice of the peace for the county, or place in 
which such gaol or house of correction is situate. If after- 
wards, from want of sufficient evidence in that behalf or other 
cause, the justice or justices before whom the accused is 
brought does not commit him or hold him to bail for the 
offence with which he is charged, such justice or justices, or 
any other justice or justices of the same county or place, may 
order and direct the keeper of the gaol, &c., where such 
witness may be so in custody, to discharge him from the same, 
and such keeper must thereupon forthwith discharge him ac- 
cordingly (sect. 20.) A prosecutor or witness cannot be com- 

(b) As to the place for the confinement of and the treatment of 
prisoners before and during trial, see 40 & 41 Vict. c. 21, ss. 24, 41 ; 
and see Central Criminal Court Prisons Act, 1881, s. 2. 

(c) See further in what prisons the accused may be confined, 40 & 41 
Vict. c. 21. 

(d) As to detention and treatment of prisoners before trial. See 40 & 41 
Vict. c. 21. 
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T AVI TV. pelled to find snreiies for his perfonnance of the condition of 
the recognizance. » seems that if a /fmi?cortfr« be a material 
witness npon a charge of felony brought before a justice and 
she rcfase to appear at the trial to give evidence or to'find 

snr^ for hCT app^rance, she niay be conunitted. (Benttett 
v. WaUan^ 3 M. & SeL 1.) ^ 

In some indietable cases where the aceosed is charged with 
an offence against his apprentice or servant, or of doin^ a 
bodily injury to a chfld under 16 years of age, the jns^As 
may bind over the derk or some other officer of the union 
or place where the offence is charged to have been committed 
or where there is no board of guardians one of the overseei^ 
of the poor of such place. (24 & 25 Vict. c. 100, s. 73 ) 
DepoA' The recognizances so taken, together with' the TOittPn 

t^i^Z. ^^^^^^"""^ (i^ any), the depositions, the statement of ^a 
tobr^ d^ and the recognizance of bail (if any), must be 

thecoort dehyered or caused to be dehvered by the said justice or 
where trial jnstices, to the proper officer of the court in which ike trial " 
to take to be had, before or at the opening of the same on tbA « ^l 
place (a), ^j of the sitting thereof, or at such other time as the lud 

recorder, or justice who is to preside in such court at ^Ta 
trial shaU order and appoint. (11 & 12 Vict. c. 42 « 9(\ \ 
Amu^ By 11 & 12 Vict, c 42, s. 27, at any time aft;r "^ Le 
entitled exammations have been completed, and before the fi f 

s^:s. ^y//^\?rr ^^ ^^^t'' t f^^^.^^ sittings of^e 

tions.*^ ^^ 1* ^^^^h the accused is to be tried, he is entitled to 
have, from the officer or person having the custodv of tbA 
same, copies of the depositions on which he has been com 
mitted or baUed, on payment of a reasonable sum for ^a 
same, not exceediug at the rate of lid. for each foUo of qo 
words. Under this enactment the accused is not entitled t 
a copy of his own statement before the magistrates • nor i« 
he entitled to a copy of the depositions, unless he has been 
either committed to prison to take his tiial, or has been 
admitted to baU to make his appearance for the puroose of 
being tried. {R. v. AyUtt, 8 C. & P. 669 z^-^ va^l 
Humphreys, 4 Sess. Ca. 179.) ' ^"^^^ 
mere By 11 & 12 Vict. c. 42, s. 22, whenever a person anneara 
Stted Jf ^«/7^g^^ before a justice or justices ofVe p^e^ 
,^naS.unty J^^ ^^?;^*y ^/ P^ff ' ^^^^^^ be or they has or have jurisdi^ 
where tion» charged with an offence aUeged to have been committed 
Justices in any county or place within England or Wales wherein he 
jSc^ '''' ^^^ ^^""^ ''''* jurisdiction, such justice or justices must 
tion. ' — . ^ 

(a) As to Central Criminal Court, see 4 & 5 Will. 4, c. 86, s..ll. 
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take evidence in proof of the charge ; and if the evidence is Ch. Xin. 

sufficient the accnsed mnst be committed to the common gaol 

or house of correction for the county or place where the 
offence is alleged to have been committed, or he must be 
admitted to bail, and the prosecutor must be bound over (if 
lie has appeared) and the witnesses by recognizance accord- 
ingly. But if such evidence is not sufficient to put the 
accnsed. upon his trial for the offence with which he is so 
charged, then the witnesses examined must be bound over by 
recognizance to give evidence, and such justice or justices 
must, by warrant under hand and seal, order the accused to 
be taken before some justice or justices of the peace in and 
for the county or place where, and near unto the place where, 
the offence is alleged to have been committed, and must at 
the same time deliver the information and complaint, and also 
the depositions and recognizances taken, to the constable who 
has the execution of such last-mentioned warrant, to be by 
him delivered to the justice or justices before whom he takes 
the accused in obedience to tibe said warrant — ^which said 
depositions and recognizances are deemed to be taken in the 
case, and are treated as if they had been taken by or before 
the said last-mentioned justice or justices, and must, together 
with such depositions and recognizances as such last-men- 
tioned justice or justices may take in the matter of such 
charge, be transmitted to the clerk of the court where the 
said accused is to be tried, in the manner and at the time 
hereinbefore mentioned, if such accused be committed for 
trial upon the said charge, or be admitted to bail. This 
section also provides for the payment of the expenses of con- 
veying the accused into the proper county, and for the recog- 
nizances being void where the accused is discharged and not 
committed for trial by the justices in such county. 

As to the power of the examining magistrates, when the Expenses 
accused is committed for trial, to grant certificates for the pay- ^^ ^^*^" 
ment of the expenses and compensation, for loss of time, of the '^^^^^ 
prosecutor and witnesses, see 7 Geo. 4, c. 64, ss. 22 and 28 ; before 
and 14 & 16 Vict. c. 65, noticed post. Chapter 28. justices. 

By 29 & 30 Vict. c. 62, s. 1, any magistrate or magis- 
trates may, at the request of any prosecutor or other person 
who has appeared before him or them on a charge of felony, 
bond fide made upon reasonable and probable cause, or on a 
charge in any case of the several misdemeanors enumerated 
in 7 Geo. 4, c. 64, s. 28, and of 14 & 16 Vict. c. b^, s. 2 (see 
jpost, Chapter 28), bond fide preferred, and who has been 
examined on such charge of felony and misdemeanor, to grant 
a certificate of the expenses and of the amount to be allowed 



72 FB0CEEDIK6S BEFOBE JUSTICES. 

PibtIT. Ilsriroiibk aiidlo88of tiliidtoiliewitiienes soappeari^ 
'^'^-'^^^ fsxxBonibdL in the same manner and to tlie same or IiIca extent 
a« magiatraies are anthoriaed by law to do in eaaes of felony 
and in eases of misdemeanor ennmerated in the said Acts, where 
a committal for trial takes place or the parties are bonnd over 
by recognizance or snbpcena to prosecute and give evidence ; 
and snch examining magistrate or magistrates may allow to 
the clerk of the magistrates, acting for the petty sessional 
division or district (except where snch clerk is paid by salary 
in lien of fees), a certain fee, and may include the same in 
the certificate. 

By seci 2, every examining magistrate signing or grant- 
ing snch certificate must forward the same to the clerk of 
the peace of the county, &c., within which such petty ses- 
sional division or district is situate, to be laid by him before 
the next quarter session of the peace for such county, &c., 
and such court may allow the amount, or so much of the 
amount named in the certificate, on the same being certified 
by the proper officer of the court of quarter sessions as cor- 
rect, in accordance with the scale of payment fixed, or to be 
from time to time fixed, under 14 k 15 Yict. c. 55, s. 5, and 
thereupon may sign an order for payment on the treasurer or 
other officer of the county, &c., in which the ofience was or 
was supposed to have been committed, in the same manner 
as an order for payment would have been made if the parties 
had been bound over to prosecute, and an indictment had 
been preferred ; and such treasurer or other officer must pay 
the amount of such order to the person named therein. 
Koticc As to giving notice to the director of public prosecutions 

to public ^]2en an application is made to withdraw from a prosecution, 
61 with- ^' when there is an improper delay in proceeding therewith, 
dntwftl ' •«« «we^, p. 22. 

irom pro- As to the power of a court of summary jurisdiction to deal 
Mcution. with property taken firom the accused, see Sum. Jur. Act, 1879, 

Powcroror g. 44, noticed Chapter 87. 
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We will now consider when and how a person may be 
admitted to bail for his appearance at the trial, and make 
some observations respecting bail. 

Bail (from the French baiUer, to deliver) signifies the Definition 
-delivery of a man out of custody, upon the undertaking of ^^ ^^^^' 
one or more persons for him that he shall appear at a day 
limited, to answer and be justified by the law. (1 Hale's 
Sam. 96.) It is a delivery or bailment of a person to his 
sureties, upon their giving, together with himself, sufficient 
security for his appearance, he being supposed to continue in 
their friendly custody instead of going to prison. 

In some cases justices have a discretion as to admitting Justices 
a person to bail ; in others they are bound to do so. The admitting 
power of a magistrate to accept or refuse bail in cases of mis- ^ "*"• 
demeanor, when the accused is entitled to be admitted to 
bail, is a judicial duty, and an action will not lie against the 
magistrate for a mistake made by him in the performance of 
this duty. {Linford v. Fitzroy, 18 L. J. M. 0. 108.) 

Where any person appears, or is brought, before a justice 
of the peace ** charged with any felony, or with any assault 
with intent to commit any felony, or with any attempt to 
commit any felony, or with obtaining or attempting to obtain 
property by false pretences, or with a misdemeanor in receiv- 
ing property stolen or obtained by false pretences, or with 
perjury or subornation of perjury, or with concealing the 
birfii of a child by secret burying or otherwise, or with 
wilfal or indecent exposure of the person, or with riot, or 
with assault in pursuance of a conspiracy to raise wages, or 

E 
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• 

Paet IV. assault upon a peace officer in the execution of his duty, or 
^~^ npon any person acting in his aid, or with neglect or breach 
of duty as a peace officer, or with any misdemeanor for the pro- 
secution of which the costs may be allowed out of the county 
rate " (a), such justice of the peace may^ in his discretion, 
admit the accused to «bail, upon his procuring and producing 
such surety or sureties as in the opinion of such justice will 
be sufficient to ensure the appearance of the accused at the 
trial for such offence ; and thereupon such justice must take 
the recognizance of the accused and his surety or sureties, 
conditioned for the appearance of the accused at the trial, and 
that he will then surrender and take his trial, and not depart 
the court without leave. (11 & 12 Vict. c. 42, s. 28 ; Linford 
V. FUzroy, 18 Q. B. 240 ; 18 L. J. M. C. 108.) As to the 
power of metropolitan police magistrates to admit to bail, see 
2 & 8 Vict. c. 71, s. 86. 

Where a person is charged before a justice with any indict- 
able miRdemeanor other than the above, such justice,, after 
taking the examinations in writing, instead of committing the 
accused to prison for such offence, must admit him to hail in 
manner aforesaid, or if he has been committed to prison any 
one of the visiting justices to such prison, or any other 
justice of the peace for the same county, &c., may admit the 
accused to bail on his application before the first day of the 
sitting or session at which he is to be tried, or before the 
day to which it is adjourned. (11 & 12 Vict. c. 42, s. 23 ; 
2 Hale, 127.) 

Where a person charged with an indictable offence is com- 
mitted to prison to take his trial for the same, the justice or 
justices who have signed the warrant for his commitment, in 
his or their discretion may, before the first day of the sitting 
or session at which he is to be tried, or before the day to 
which it may be adjourned, admit the accused to bail in 
manner aforesaid. (11 & 12 Vict. c. 42, s. 28.) By this 
section in certain cases where the committing justices are of 
opinion that the accused ought to be admitted to bail they may 
certify, on the back of the warrant of commitment, their 
consent to his being bailed, and the amount of bail required, 
and the accused may then be bailed in the mode pointed out 
by this section. 

No justice of the peace can admit any person to bail for 
treason ; nor in such a case can a person be admitted to bail 

(a) In respect of what misdemeanors costs may be so allowed, see 
7 Geo. 4, c. 64, s. 23, and 14 & 15 Vict. c. 55, s. 2, noticed Chapter 23. 
When the costs of the prosecution of a bankrupt can be so allowed, sec 
82 & 33 Vict. c. 62, s. 17. 
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except by order of one of H. M.'s secretaries of state, or by Ch. XJV* 

the Queen's Bench Division, or a judge thereof in vacation. 

(s.28.) 

Where justices admit to bail a person in prison for an 
offence, they should lodge with the keeper of the prison a 
warrant of deliverance. (11 & 12 Vict. c. 42, s. 24.) 

How recognizances fixed by a court of summary jurisdic- 
tion may be entered into and how they may be enforced, &o., 
see Chapter 87. 

When a coroner's jury find a verdict of manslaughter the Coroner 
coroner or deputy-coroner before whom the inquest was !f?^*^ 
taken may accept bail with good and sufficient sureties for 
the appearance of the accused at the next assizes, and 
general gaol delivery for the county in which the inquest 
was taken. (22 Vict. c. 33, s. 1 ; past, Chapter 18.) The 
recognizances have to be returned to the assizes. If the 
coroner's jury find a verdict of murder, or if the coroner or 
deputy- coroner refuse bail after a verdict of manslaughter, 
an application to admit the accused to bail must be made to 
the Queen's Bench Division of the High Court of Justice, or 
to a judge as mentioned infra. 

The Queen's Bench Division of the High Court of Justice, Qneen*« 
or a judge thereof sitting at chambers, has a discretionary (2 ^f".®!* 
Hale, 129) power of admitting to bail any prisoner charged ad,nfttine 
with treason, felony, or misdemeanor, or on suspici(m thereof, to bail, 
brought before such court or judge by a writ of habeas corpus 
or otherwise, according to the course of that court. The 
Queen's Bench Division or a judge thereof may but will seldom 
admit a prisoner to bail when the magistrates have refused to 
do so. Such Division or judge has a discretionary power of 
directing a prisoner to be admitted to bail before a justice of 
the peace, and this power will be exercised where it vvould be 
inconvenient to bring the prisoner or his bail before the coirt 
or judge. (R. v. Jones, 1 B. & A. 209.) The mode of getting 
a prisoner admitted to bail by the court or a judge is by 
obtaining leave, upon an affidavit verilying a copy of the de- 
positions and a certified copy of the commitment, to issue 
and issuing a habeas corpus ad subjiciendum and a writ of 
certiorari, to bring the prisoner and the depositions on which 
he has been committed before the court or judge. Upon the 
return of those writs, the question whether the prisoner 
ought' to be bailed is argued and considered, and the applica- 
tion to admit to bail is granted or refused. If granted, the 
proper officer of the court takes the recognizance. In 
country cases, to avoid the expense and incouvenieuce of 
bringing the parties to town, the practice is to a^ ply for a 

E 2 
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PiM IT. role to show eaiifle why the prisoner should not he admitted 
'''*~~~' to hflil before a jostiee in the county where the prisoner is 
in eostody, and at the same time to apply for a certiorari. 
Notice is given in the same way as when a writ of habeas 
earpm is applied for ; and the nde may be opposed as in the 
. ibrmer case. If the rule be made absolate, upon its being 
produced to a justice, he will admit the prisoner to baO. 
Amoant of The amount of bail must, of course, depend on cireum- 
fattlL Who stances. Excessive bail oug^t not to be required. (1 W. & 
™^be(0). j/[^ g0gg^ 2, c. 2.) The surety or sureties should be sufficient 
to ensure the appearance of tiie accused at the trial, and they 
may be examined, on oath, as to their means. {R. v. Badger, 
4 A. & E. 468.) The defendant's solicitor may be bail for 
him. (1 Doug. 466 n.) Neither a married woman nor an 
infant can be bail. The justices, &c., admitting to bail may, 
in their discretion, order that a reasonable notice of bail, 
usually 24 or 48 hours, be given to the prosecutor. The re- 
cognizance need not be signed. When an accused person in 
custody is admitted to bul by a justice of the peace other 
than the committing justice, the recognizance of bail must be 
transmitted to the committing justice or justices, or one of 
them, to be transmitted with the examinations to the proper 
officer. (11 & 12 Vict. c. 42, s. 28.) 
Bftil ; Bail may discharge themselves by taking and surrendering 

how dlf- the defendant before the court or magistrate before whom he 
charged, j^i^g i^^^q bailed, by whom the defendant will be committed to 
prison ; but in such a case it is competent to the defendant 
to find new sureties. (2 Hale, 124.) 
Forfeiture If the condition of a recognizance be broken, the recog- 
of a recog- nizance is forfeited, and, on its being estreated, the parties 
nizance. become debtors to the Crown for the sums in which they 
are respectively bound. As to estreating and enforcing re- 
cognizances, see 8 & 4 Will. 4, c. 99, s. 29 ; 8 Geo. 4, c. 46, 
8. 2 ; Bum's Justice tit. Becognizances. If the principal do 
not appear and the recognizance be forfeited and the penalty 
be paid by the bail, the principal continues amenable to the 
law whenever he can be taken. 
Peno- Whosoever, without lawful authority or excuse (the proof 

Dfltingbail. whereof lies on the party accused), in the name of any other 
person, acknowledges any recognizance or bail before any 
court or person lawfully authorized in that behalf, is guilty 
of felony. (24 & 26 Vict. c. 98, s. 84.) 

(a) As to a contract to indemnify bail being illegal, see WiUon v. 
StrugnelU 60 L. J. M. C. 14>5. 
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CHAPTER XV. CE.XV; 

COMPELLING ATTENDANCE OF WITNESSES AT TBIAL. 

By recognizances for attendance at trial - "^,11. 

By subpoma - - - - - - p« 77. 

Person present in court - - - - p. 78. 

Where witness in custody - - - P- 79. 

By prisoner - - - - - - P« 79. 

Protection of witnesses from arrest - - p. 80. 

We have already noticed {ante^ p. 69) that the justices By recog- 
before whom the preliminary examination of the accused ^a^ces 
takes place have power to compel the witnesses examined ^^^^^' 
before them to enter into recognizances to appear, and give trial, 
evidence at the trial of the accused ; and coroners, as 
noticed, post, have also such power under the 7 Geo. 4, c. 64, 
8. 4. If a witness does not appear in pursuance of his re- 
cognizance, it may he estreated and the penalty levied. A 
witness refusing to enter into such a recognizance may he 
committed to prison until the trial by the justices or coroner. 
{Ante, p. 69. Bennett v. Watson, 8 M. & S. 1.) 

The attendance of witnesses, where they have not entered By 
into recognizances, may be compelled by writ of subpoena, subpoena 
which may be issued from the Crown Office {Rex v. Ring, 8 
T. B. 585), or may be made out by the clerk of the peace 
of the sessions, or the clerk of the assize. It is better to 
sue it out of the Crown Office, if an application for an at- 
tachment for non-attendance is likely to become necessary. 
By the 45 Geo. 8, c. 92, s. 8, the service of a subpcena on a 
witness in any one part of the United Kingdom, for his ap- 
pearance on a criminal prosecution in any other part of the 
same, is as effectual as if it had been in that part where he 
is required to appear. {Rex v. BrowneU, 1 A. & E. 598.) 
The prosecutor ought not to include more than four persons 
in one subpoena. {Doe v. Andrews, Cowp. 845.) A copy 
should be made out for each witness, and served on him 
personally, a reasonable time before the day of trial, and at 
the time of service the writ should be shown to him. There 
is no statutory provision as to the payment or tender of a 
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Pabt IV. "mtness* expenses at the time of the service ; bnt it is as 
well to maJie such payment or tender where it is appre- 
hended that the witness will Dot attend without. A subpoena 
requiring the witness to attend on the commission day of 
the assizes to give evidence on a trial extends to the whole 
assizes, which are in law but one day. (Scholes v. HUton, 
10 M. & W 16.) 
Snbpoiiia If a witness has in his possession any documents or 
writings, which it is deemed necessary to produce at the 
trial, there should be a special clause inserted in the 
subpoena, called a duces tecum, commanding the witness to 
bring them with him. A writ in this form is called a 
subpoma duces tecum^ and compels the witness to produce the 
documents' or writings required of him, which he has in his 
possession, and which he has no lawful or reasonable 
excuse for withholding ; of the validity of which excuse the 
court and not the witness is to judge. (Ampy v. Long, 9 
East, 478.) The court will not allow counsel for the witness 
to argue the question of his liability to produce the docu- 
ments. {J he dem, Rowcliffe v. Earl of Egremont, 2 M. & Rob. 
886.) A person bringiug papers under a subpoena duces tecum 
may be compelled to produce them without being sworn. A 
witness will not be compelled to produce. his title deeds. 
{Pickering v. Aoyes, 1 B. & C. 268.) (a) 
Attach- If a witness wilfully disobeys a subpoena or a subpoma 
A^^vJ^^ <iM6'^» tecum, issued out of the Crown Office, with which he 
^^ce of ^^^ ^®®^ *^^^y served, the Queen's Bench division of the 
fabpoena. ^^g^ Court of Justice may grant an attachment against him. 
{R. V. Greeiiaway, 7 Q. B. 126.) {b) It seems that witnesses 
making default on criminal prosecutions are not exempted 
from attachment, on the ground that their expenses were 
not tendered at the time of the service of the subpoena; 
although the court would have good reason to excuse them 
for not obeying the subpoena, if in fact they had not the 
means of defraying the necessary expenses of the journey. 
(8 Buss, on Crimes, 599.) 
Person If a person is in court he may be compelled to be ex- 
present in amined as a witness, although he has neither been bound 
court. 

(a) As to whether a solicitor can be compelled to produce deeds upon 
which he has a lijen, see Hope v. Liddell, 24 L. J. Ch. 691 ; Doe v. 
Ross, 7 M. & W. 102. As to when a bank is not compellable to prodace 
its books unless a judge of one of the superior courts so orders, see 
39 & 40 Vict. c. 48, s. 8. 

(h) As to punishing the witness when the process is served in one 
part of the Unitetl Kingdom for the appearance in another part thereof^ 
see 43 Qieo, 3, c. 92, as. 3 and 4.. 
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'l)y recognizance nor served with a subpoena to give evidence. Chap.XV. 
(Eex V. Sadler, 4 C. & P. 218 ; Dwyer v. Collins, 7 Exch. 639.) ' '- 

By the 16 & 17 Vict. c. 80, s. 9, one of H. M. principal Where 
secretaries of state, or a judge of the Queen's Bench Divi- ^*°^ '** 
sion of the High Court of Justice may, in any case where *'*"'^" 
he may see fit to do so, upon application by aj£davit, issue 
a warrant or order under his hand for bringing up any pri- 
soner or person confined in any gaol, prison, or place, under 
any sentence or under commitment for trial or otherwise 
(except under process in any civil action, suit, or proceeding), 
before any court, judge, justice, or other judicature, to be 
examined as a witness in any cause or matter, civil or 
criminal, depending or to be inquired of, or determined in 
or before such court, judge, justice, or judicature ; and the 
person required by any such warrant or order to be so 
brought before such court, judge, justice, or other judicature, 
shall be so brought under the same care and custody, and 
be dealt with in like manner in all respects as a prisoner 
required by any writ of Jiabeas corpus awarded by the 
'Queen's Bench Division to be brought before such court to 
be examined as a witness in any cause or matter depending 
before such court is by law required to be dealt with. 

When a witness is in custody under civil process, or on 
board a ship under the command of an officer who refuses 
to permit his attendance, the subpoena is ineffectual, but a 
.habeas corpas ad testificandum may be obtained to bring him 
np ; for which an application should be made to one of the 
judges of the Q. B. Division of the High Court of Justice. 
(43 Geo. 8, c. 140; 44 Geo. 8, c. 102.) The application 
must be made upon an affidavit, stating that the party 
is a material witness. (Eex v. Eoddam, Cowp. 672.) The 
writ when sued out should be left with the sheriff or 
other officer, in whose custody the witness is, who will 
bring him up, upon being paid his reasonable charges. If 
a witness be a prisoner of war, a habeas corpus will not lie 
to bring him up, but an order from the Secretary of State 
must be obtained. {Furly v. Newnhan, 2 Dougl. 419.) 
Upon an affidavit that a person confined as a lunatic is 
not dangerous, but in a fit state to be brought up, a 
habeas corpus may be granteif in order that he may be 
•examined as a witness. ( Fennel v. Tait, 6 Tyrw. R. 218.) 

Since the 1 Anne, st. 2, c. 9, s. 8, the process by subpoena 
LS allowed to defendants in cases of felony as well as in 
other instances. (2 Hawk. C. P. c. 46, s. 172.) Prisoner 

As to the magistrates taking the preliminary examinations, ^^P^H^ff 
binding over the prisoner's witnesses to give evidence, see ^ ^^, ^^ 
*antef p. 68. nesses. 



8d COMPELLING ATTENDANCE OF WITNESSES AT TBIAL. 

Past IV. A person subpoenaed as a witness, or bound over by reeog- 

"T 71 — nizances to prosecute or give evidence, or attending volun- 

5*!^ *"* tarily for the bond fide purpose of giving evidence, is privi- 

nesflesfrom ^^g^d from arrest during the necessary time occupied in going 

arrest. to the place where his attendance is required, in staying 

there for the purpose of such attendance, and in returning 

from that place. (Meekins v. Sfnithf 1 H. Bl. 686; light- 

footY, Cameron f 2 BL 1118.) But this privilege does not 

extend to arrests by his bail, for the purpose of his being 

surrendered ; for he'^is supposed to be r^eir custody evel 

while attending as a witness. {Ex parte Lyne, 8 Stark. 

N. P. C. 182.) If a witness, whilst privileged as above,. 

be arrested, the court out of which the subpoDna issued, 

or the judge of the court in which the cause has been or 

is to be or is being tried, will, upon application, order him tO' 

be discharged. 
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CHAPTER XVI, Ch. XVI. 



EXAMINATION OF WITNESSES AFTEB COMMITTAL OF ACCUSED AND 

BEFOEB TBIAL. 

By 80 & 81 Vict. c. 86, s. 6, whenever it is made to Examina- 
appear to any justice of the peace that any person dangerously tion b^ore 
ill, and in the opinion of some registered medical practitioner ^^^g 
not likely to recover from such iUness, is ahle and willing to danger- 
give material information relating to any indictahle ofifence, ously ill. 
or relating to any person accused thereof, and it is not 
practicable for any justice or justices of the peace to take an 
examination or deposition in accordance with the 11 & 12 
Vict. c. 42, s. 17, ante, p. 64, of the person so being ill, the said 
justice may take in writing the statement on oath or affirma- 
tion of such person so being ill, and such justice must there- 
upon suhscribe the same, and add thereto by way of caption 
a statement of his reason for taking the same, and of the day 
and place when and where the same was tt^en, and of the 
names of the persons (if any) present at the taking thereof, 
and, if the same shall relate to any indictable offence for 
which any accused person is already committed or bailed to 
appear for trial, must transmit the same with the said addi- 
tion to the proper officer of the court for trial at which the 
accused has been so committed or bailed ; and in all other 
cases the justices must transmit the same to the clerk of the 
peace of the county, division, city, or borough, in which the 
same has been taken, who is required to preserve the same, 
and file it of record ; and if afterwards upon the trial of any 
offender or offence to which the same may relate, the person 
who made the same statement be proved to be dead, or if it 
be proved that there is no reasonable probability that such 
person will ever be able to travel or to give evidence, such 
statement may be read in evidence, either for or against the 
accused, without further proof thereof, if the same purports 
to be signed by the justice by or before whom it purports to 
be taken, and provided it be proved to the satisfaction of the 
court that reasonable notice of the intention to take such 
statement has been served upon the person (whether pro- 
secutor or accused) against whom it is proposed to be read in 
evidence, and that such person or his counsel or solicitor, 

e8 
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Past IY. had or might have had, if he had chosen to he present, foil 

opportunity of eross-examining the person who made the 

same. 

By sect. 7, whenever a prisoner in actual custody has 
served or has received notice of an intention to take snch 
statement as above, the jndge or justice of the peace by whom 
the prisoner was conimitted, or the visiting justices of the 
prison in which he is confined, may, by an order in writing, 
direct the gaoler having the custody of the prisoner to convey 
him to the place mentioned in the said notice for the purpose 
of being present at the taking of the statement. The gaoler 
must obey such order, and the expenses of the conveyance 
are to be paid as directed by the Act. 

An order for the examination of a witness resident in 

England, but unable from illness to attend the trial, cannot 

be made by the Queen's Bench Division of the High Court of 

Justice in a criminal prosecution, either by the common 

law authority of the court, or under the 1 Will. 4, c. 22. 

{Reg. V. Upton, St. Leoruird's, 10 Q. B 827.) 

Where Where an indictment or information is exhibited in the 

^*°? Queen's Bench Division for an offence committed in India, 

^o^n^ the depositions of the witnesses may be obtained under the 

18 Geo. 8, c. 68, ss. 40 and 44. 
Incases i]^ the case of a prosecution for an offence committed 

^ "^L *^r®*^ ^y *^y person employed in the public service, the 
br pablic depositions of witnesses resident abroad may be obtained in 
servants the way pointed out by the 42 Geo. 8, c. S5. 
abroad. 
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A presentment, in its limited sense, differs only from an Present- 
indictment, in being taken in the first instance by the grand ™ent. 
jury of some offence within their own knowledge, and into 
-which it is their duty to inquire. After the presentment has 
been delivered into court by the grand inquest, an indict- 
ment is framed upon it by the officer of the court ; for it is 
regarded merely as instructions for an indictment, to which 
the party accused must answer. When it is drawn up by 
jurors specially returned to inquire of that offence only it is 
called an inquisition. (1 Chit. Cr. Law, 163.) 

An indictment is a written accusation of one or more Dcfinitioii 
persons of a crime preferred to and presented upon oath by of indict- 
a grand jury. "^^""^ 

No part of the indictment should be in figures except 
where a fac simile of a written instrument is set out — ^in 
which case the instrument must be set out in the indictment 
in words and figures as in the original itself. 

The caption of the indictment is no part of the indictment, Caption 
it is the style of the court where the indictment was pre- ^ 
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Fabt TV, ferred — which is prefixed as a kind of preamble to the^ 
indictment npon the record when made up in form. 

The following is the form of the caption to an indictment 
at quarter sessions : — 

" Westmoreland. — ^At the general quarter sessions of the peace holden 
at Appleby, in and for the county aforesaid, the day of , in 

the year of the reign of our Sovereign Lady Victoria, of the United 
Kingdom of Great Britain and Ireland, Qneen, defender of the faith, 
before J. P. and K. P., esquires, and others their associates, justices of 
our said Lady the Queen, assigned to keep the peace of our said Lady 
the Queen in the said county, and also to hear and determine divers- 
felonies, trespasses, and other misdemeanors in the said county com- 
mitted, by the oath of good and lawful men of the county 
aforesaid, sworn and charged to inquire for our said Lady the Queen, 
and for the body of the county aforesaid, it is presented, that J. A." 
(So continuing the indictment.) 

Venue in With regard to the venue, which must be stated in the 
^^J^ margin of the indictment : — ^At common law the venue was 
always laid in the county where the offence was committed — 
where the offence was commenced in one county and con- 
summated in another the venue could be laid in neiUier and the 
offender went unpunished — but this was remedied by statutes* 
(1 Chit. Grim. Law, 177.) By various enactments, some of 
which of general application we will presently notice (b), there 
are many exceptions to the general rule. Li some cases the 
jurisdiction of the court at which the bill of indictment is 
preferred extends only to part of a county, and in some cases, 
as is the case of the Central Criminal Court, the jurisdiction 
extends into several counties; — in these cases the venue 

(a) The Criminal ode Commissioners, at p. 35 of their report, state r 
" With regard to the place of trial, the existing law is founded in the 
main on the theory of venue. The jury of the neighbourhood (vicinia- 
visne-venue) inform the court of the crimes committed in their own 
district, and are not supposed to know what happens elsewhere. It is, 
however, qualified by numerous exceptions both by statute and by 
common law. At common law, the Court of Queen's Bench, in the case 
of an indictment originating in or removed into that court, possessed 
the power imder certain circumstances to change the place of trial by a 
suggestion on the record. This power was extended by what is known 
as Palmer's Act, 19 & 20 Vict. c. 16, so as to enable the court to direct 
a case to be tried at the Central Criminal Court. Provisions having the 
same effect are to be found in 25 & 26 Vict. c. 65, as to the trial for 
murder or manslaughter of soldiers subject to the Mutiny Act." 

(h) By 19 & 20 Vict. c. 16, noticed ante, p. 31, the Queen's Bench 
Division of the High Court of Justice may order any person charged 
with any offence committed out of the jurisdiction of the Central 
Criminal Court to be tried in that court. 



shonld be co-extensive with the jurisdiction of the court, and Ch. XVU^ 

the offence, as a general rule, should be stated to have been 

committed within such jurisdiction. By 14 & 15 Yict. c. 100, 

8. 28, noticed post, p. 90, where an indictment for an offence 

committed in the county of any city or town corporate is 

preferred at the assize of the adjoiniug county, such county 

of the city or town is deemed the venue, and may either 

be stated in the margin of the indictment, with or without 

the name of the county in which the offender is to be 

tried, or be stated in the body of the indictment by way of 

venue. 

By the 7 Geo. 4, c. 64, s. 12, a felony or misdemeanor 
committed on the boundary of two or more counties, or 
within the distance of 500 yards thereof (c), or begun in one 
county and completed in another, may be tried, &c., in either 
of the said counties. 

By the 7 Geo. 4, c. 64, s. 18, where a felony or misde- 
meanor is committed on any person, or on or in respect of 
property, in or upon any carriage employed in a journey, 
or is committed on any person, or on or in respect of any 
property on board any vessel employed on a voyage or 
journey upon any navigable river, canal, or inland naviga- 
tion, such felony or misdemeanor may be tried, &c., in any 
county through any part whereof such carriage or vessd has 
passed in the course of the journey or voyage during which 
such felony or misdemeanor was committed ; and in all 
cases where any part of any highway or such river, canal, or ^ 

navigation constitutes the boundary of any two counties, such 
felony or misdemeanor may be tried, &c., in either of the 
said counties, through or adjoining to or by the boundary or 
any part whereof such carriage or vessel passed, in the 
course of the journey or voyage during which such felony or 
misdemeanor was committed. 

When an offence is committed in a detached part of a 
county, which is surrounded in whole or in part by another 
county, the offender may be committed for trial by the jus- 
tice of the latter county and tried therein. (2 & 8 Vict. c. 
82, ss. 1, 3 ; 1 Buss, on Crimes, p. 8.) 

In certain counties of cities and towns certain prisoners 
may be committed and tried at assizes held for at^oining 
counties. (14 & 15 Vict. c. 55, s. 19 ; c. 100, s. 28.) 



(c) The distance must be measured iu the direct line. (S. y. Wood, 
5 Jurist, 225.) 
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Past IV. In indictments for forgery and uttering forged matter the 
venue may be laid, and the offender may be tried, &c., in 

any county or place in which he is apprehended, or is in 

custody in the same manner in all respects as if his offence 

had actually been committed there. (24 & 25 Vict. c. 98, 

s. 41.) 
As to offences committed abroad and on the high seas, 

see Chapter 86. 

As to the power to change the venue, see Jti, v. Holden, 

6 B. & Ad. 347 ; R. v. WaUer, 14 Cox C. C. 579. 
Statement In general, in the indictment the facts and circum stances 
of the constituting the offence, must be set forth with certainty 
offence. ^^^ precision (a), and the defendant must be charged posi* 

tively with having committed it. An indictment that the 

(a) At p. 36 of tbeir report the Criminal Code Commissioners 
state '* the excessive stringeucy of the rules on the subject of in- 
dietments has been greatly, though somewhat capriciously, relaxed 
l>y a variety of statutes, of which 14 & 15 Vict. c. 100 is, 
perhaps, the most extensive. By their provisions the necessity for 
excessive particularity is done away with in some cases, but is left 
untouched in others. Thus, for iustance, it is sufficient in an in- 
dictment for murder to charge that A. wilfully, feloniously, and of 
his malice aforethought did kill and murder B., instead of setting out, 
as was formerly necessary, the precise manner in wliich the murder was 
committed. If the charge is not murder but obtaining goods by false 
pretences, the particular false pretence used must be stated, and must 
be proved as laid, and a proper averment that it was talse to the know- 
ledge of the accused must be introduced. It is quite impossible to 
assign any reason whatever why indictments for murder should be 
drawn on one principle and indictments for false pretences on another. 
The explanation is that the incouveiiience of the principle which used 
to apply to both cases happened to attract notice in the one case and to 
escape notice in the other.'' 

In M. V. Aspinal, 46 L. J. M. C. 149, Brett, L. J., whilst delivering- 
the judgment of the court, said with regard to indictments : — " Every 
pleading, civil or criminal, must contain allegations of the existence of 
all the facts necessary to support the charge or defence set up by s^ch 
pleading. An indictment must, therefore, contain an allegation of every 
fact necessary to constitute the criminal charge preferred by it. As in 
order to make acts criminal, they must always be done with a criminal 
mind, the existence of that criminality of mind must always be alleged. 
If in order to support the charge, it is necessary to show that certain 
acts have been committed, it is nece»sary to allege that those acts were 
in fact committed. If it is necessary to show that those acts, when 
they were committed, were done with a particular intent, it is necessary 
to aver that intention. It it is necessary, in order to support the chai^, 
that the existence of a certain fact should be negatived, that negation 
must be alleged.'* 

At common law the rules of pleading in civil and' criminal cases 
were the same (Castro v. The Queen, 50 L. J. Q. B. 504), per Lord 
Blacebubn* 
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•defendant is a common highwajnnan is not sufficient, be- Ch. XVII. 
canse it is too general, and contains not the particular, 
matter constituting the offence. (2 Hale, 182; White v. 
The Queen^ 18 Cox C. C. 818.) In like manner an indict- 
ment for divers scandalous threatening and contemptuous 
words spoken of a justice of the peace is not good, it 
«ught to set forth the words. (2 Str. 699 ; R. v. BrcuHaugh^ 
48 L. J. M. 0. 5.) But in certain excepted cases it is 
sufficient to state generally that the defendajit is so-and-so, 
without specifying any particular instances, — as in a charge 
of being a common scold, a common barrator, or of keeping 
it common bawdy house. (2 Hawk. c. 25, ss. 57, 59.) \ The 
offence must be positively charged and not stated by way of 
recital nor argumentatively nor disjunctively, and one mate- 
rial point of an indictment should not be repugnant to 
another material part of it ; but if the repugnancy be in an 
immaterial part, it may in general be rejected as surplusage. 
If a notice be necessary to raise the duty which the defendant 
is alleged to have broken, it should be averred. (H. v. 
Holland^ 5 T, R. 621.) If a request or demand be neces- 
sary to complete the offence it must be stated. Where an 
«vil intent accompan3ring an act is necessary to make such act 
a crime, the intent must be alleged in the indictment. Pre- 
sumptions and conclusions of law need not be stated, nor 
need facts of which the court, ex officio^ take notice ; nor 
mere mutter of evidence. Mere matter of inducement does 
not require to be stated with so much certainty as the state- 
ment of the gist of the offence. (Com. Dig. Ind. G. 5.) 

In some cases technical words essential to the definition 
of the offence must be used — thus, in an indictment for 
murder, the word murder; and in an indictment for rape, the 
word ravish, are absolutely necef sary. All felonies should 
be alleged to be done felonioasly ; burglary is laid to 
have been done feloniously and burglariously; murder 
feloniously and of his malice (6) aforethought. (2 Hale, 
184, 187.) 

If there be any exception contained in the same clause of 
the Act which creates the offence, the indictment must show 
negatively that the defendant or the subject of the indictment 
does not come within the exception. \R, v. Harvey ^ L. E. 
1 ecu. 284 ; 40 L, J. M. C. 68.) If, however, the ex- 
ception or proviso be in a subsequent clause or statute, 
or, if although in the same section, it be not incorporated 
with the enacting clause by any words of reference, it is 

(p) As to the legal meaning of malice, see Chapter 36. 
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Past IY. matter of defence and need not be negatived in the indict* 
ment. In all offences created or subjected to a greater 
degree of punishment by any statute the indictment is suffi- 
cient, after the verdict, if it describe the offence in the 
words of the statute, 7 Geo. 4, c. 64, s. 21. 

Duplicity. The defendant must not be charged in one count (a) 
with having committed two or more offences ; for instance, 
in one count a defendant cannot be charged with having 
committed a murder and a robbery. As to inserting counts 
for different offences in the same indictment, see post, p. 92. 

Names oi The defendant should be described in the indictment by 

P«™^°8* his christian and surname. (2 Hale, 176.) (b) But the 

(a) The Criminal Code Commifisioners, at p. 35 of their report upon 
the suhject of indictments state : — ''The law as it at present stands is 
in the form of objectionahle unwritten rules, qualified by several wide 
exceptions which modify some of their defects. These general rules 
require the gi*eatest minuteness in many matters, which need not be 
referred to here. Two rules, however, may be specially mentioned. 
(1.) Indictments must not be double and cannot be in the alternative ; 
eadi count must charge one offence and no more. (2.) All material 
averments must be proved as laid. Although these rules have been 
considerably relaxed in practice, the effect of them is that indictments 
run to a most inordinate length, and become at once so long and so 
intricate that it is hardly possible to understand them, and that, prac- 
tically, no one reads them but the counsel who draw and the clerks who 
copy them. 

" The method employed is to take a section of an Act of Parliament 
and draw a series of counts, each charging one of the offences which 
the section creates ; and, as a single section often creates many offences, 
hardly differing from each other except by very slight shades of mean- 
ing, counts are inordinately multiplied in this manner. For instance, 
in JS. V. Sillem (2 H. & C. 431), an information (which might have been 
an indictment) charged certain persons in substance with having 
equipped for the Confederate States (then at war with the United 
States) a ship called the *' Alexandra." The information was ^med 
upon 59 Geo. 8, c. 69, and contained 95 counts. The first count 
charged an equipping, with intent that the ship should be employed by 
certain foreign States, styling themselves the Confederate States, with 
intent to cruise against the Ecpublic of the United States. The second 
count, instead of the Republic of the United States, mentioned the 
citizens of the Republic of the United States. The third coxmt omitted 
all mention of the Confederate States, and called the United States the 
Republic of, &c. The fourth count was like the third, with the exception 
of returning to the expression ** citizens," &c. After giving various 
names to the United States and Confederate States in the first eight 
counts, eight other counts were added, substituting " furnish " for 
" equip." Eight more substituted " fit out " for " furnish." In short, 
the indictment contained a number of counts obtained by combining 
every operative verb of the section on which it was founded with all the 
other operative words." 

(5) As to amendments at the trial, see post, Chapter 21. 
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inhabitants of a parish may be indicted for not repairing a Ch« XVII. 
highway, or the inhabitants of a county for not repairing a 
bridge, withont naming any of them. If there be a doubt 
which one of two or more names is the defendant's real sur- 
name, he may be described by one of tbem, and the 
others may be added after an alias dictus. If the name 
of the prisoner be unknown, and he refuse to disclose it he 
may be described as a person whose name is to the jurors 
imknown, but who is personally brought before them by the 
keeper of the prison ; brut an indictment against him as a 
person to the jurors unknown, without something to ascertain 
whom the grand jury meant to designate, would be insuffi- 
cient. (R. V. , E. & R. 489.) By 14 & 15 Vict. 

c. 100, s. 24, no indictment shall be held insufficient for 
want of or imperfection in the addition of any defendant ; 
his addition, therefore, may now be omitted. 

In indictments for offences against the persons or property 
of individuals the christian name and surname of the' party 
injured must in general be stated, if it be known (2 Hawk. 
c. 25, 6s. 71, 72) ; but it is not necessary to state his addi- 
tion. If he has a name of dignity, as if he be a peer, baronet, 
or knight, he should be described by it as it is part of his 
name. (2 Hawk. c. 25, ss. 71, 72.) A person may be 
described by a name assumed by him and by which he is 
known. (R. v. Norton, R. & R. 610.) As to the mode of 
describing a bastard child, see 3 Russ. on Crimes, 401. 
Where it has gained a name by reputation it can be described 
by such name. Where goods of a corporation are stolen they 
must be laid to be the property of the corporation in their 
corporate name : bat property vested in a body of persons 
must not be laid as the property of that body unless it be 
incorporated, but it may be described in the manner pointed 
out by the 7 Geo. 4, c. 64, s. 14. By this enactment in any 
indicbnent or information wherein it is requisite to state tbe 
ownership of any property, which belongs to or is in the 
possession of more tiian one person, whether such persons be 
partners in trade, joint- tenants, parceners, or tenants in 
common, it is sufficient to name one of such persons, and to 
state such property to belong to him, and another or others 
as the case may be ; and whenever, in any indictment or 
information, it is necessary to mention, for any purpose what- 
soever, any partners, joint- tenants, parceners, or tenants in 
common, it is sufficient to describe them in the manner 
aforesaid ; this provision extends to all joint-stock companies 
and trustees. There are many statutory provisions as to 
describing in indictments the ownership of Ihe property, &c.| 
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Pm nr. of eertain pablic bodies, eompanies, and societies, &e. (Sea 

1 Boss, on Grimes, 26; Arch. 44.) By 14 & 15 Vict. c. 100, 

8. 24, no indictment (a) for any offence shall be held insuffi- 
cient on the gronnd that a person mentioned in the indict- 
ment is designated by a name of office or other descriptive 
appellation, instead of his proper name. If the name 
of the party injured be unknown he may be described in 
the indictment as a certain person to the jnrors aforesaid 
unknown. 

Formerly every material fact stated in the indictment must 



^k^ have been alleged to have been done on a particular day and at 
^ a particular place. But now, by 14 & 15 Yict. c. 100, s. 24, 

no indictment (a) for any offence shall be held insufficient 
for omitting to state the time at which the offence was com- 
mitted in any case where time is not of the essence of the 
offence, nor for stating the time imperfecUy, nor for stating 
the offence to have been committed on a day subsequent to 
the finding of the indictment, or on an impossible day, or on 
a day that never happened. The time, if laid, should be the 
day of the month and year when the act was done. It is 
not necessary to state the hour at which the act was done 
unless rendered necessary by the statute upon which the 
indictment is framed. 

By 14 & 15 Yict. c. 100, s. 23, it is not necessary to state 
any venue in the body of any indictment (a), but the county, 
city, or other jurisdiction named in the margin thereof is 
taken to be the venue for all the facts stated in the body of 
such indictment ; but where local description is required, 
such local description must be given in the body of the 
indictment ; and where an indictment for an offence com- 
mitted in the county of any city or town corporate is pre- 
ferred at the assizes of the adjoining county, such county of 
the city or town is deemed the venue, and may either 
be stated in the margin of the indictment, with or with- 
out the name of the county in which the offender is to be 
tried, or be stated in the body of the indictment by way of 
venue. 
Stating No indictment is to be held insufficient for want of the 

valne or statement of the value or price of any matter or thing, or 
•^^* the amount of damage, injury, or spoil, in any case where 
the same is not of the essence of the offence. (14 & 15 Yict. 
c. 100, s. 24.) 



(a) By sect. 30 in f.he construction of this Act ** indictment** includes 
information, inquisition, and presentment, and also any plea, replication^ 
pr other pleading, and any nisi priua recoid* 
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Where personal chattels are the subject of an offence, as in Ch. XVII. 
larceny, they should be described by the names by which ~ ~ 
they are usually known. chlTtels?^ 

In general, at common law, written instruments, whenever statement 
they formed a part of the gist of the offence, must have been of written 
set out verbatim To this general rule exceptions were made instru- 
in certain cases by statutes. By 14 & 15 Vict. c. 100, s. 5, ™ent8, 
in any indictment (b) for stealing, embezzling, destroying, or 
<2oncealing, or for obtaining by false pretences, any instru- 
jment, it is sufficient to describe such instrument by any 
name or designation by which the same may be usually 
known, or by the purport thereof, without setting out any 
copy or fac-simile thereof, or otherwise describing the same 
or the value thereof. And by sect. 7, in all other cases 
wherever it is necessary to make any averment in any indict- ' 
ment (b) as to any instrument, whether the same consists 
wholly or in part of writing, print, or figures, it is sufficient 
to describe such instrument by any name or designation by 
which the same may be usually known, or by lie purport 
thereof, without setting out any copy or fac-simile of the 
whole or any part thereof (c). 

Before 14 & 15 Vict. c. 100, money was described in an Describing 
indictment as so many pieces of the current gold, or silver, ^^^^J» 

or copper coin of the realm called , and the particular 

species of coin must have been specified. 

By 14 & 15 Vict. c. 100, s. 18, in every indictment (b) in 
which it shall be necessary to make any averment as to any 
money, or any note of the Bank of England or any other 
bank, it shall be sufficient to describe such money or bank 
note simply as money, without specifying any particular coin 
or bank note ; and such allegation, so far as regards the 
description of the property, shall be sustained by proof of 
any amount of coin or of any bank note, although the parti- 
cular species of coin of which such amount was composed or 
the particular nature of the bank note, shall not be proved, 
and in cases of embezzlement and obtaining money or bank 
notes by false pretences, by proof that the offender embezzled 
or obtained any piece of coin or any bank note, or any por- 
tion of the value thereof, although such piece of coin or bank 
note may have been delivered to him in order that some part 
of the value thereof should be returned to the party deliver- 



(b) See sect. 30, ante, p. 90, note (a), 

(c) See 24 & 25 Vict. c. 98, ss. 42, 43, as to describing written instru- 
ments in indictments for forgery. 
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Fast IY. JQg the same, or to any other person, and snch part shall 

have been returned accordingly. 
Second A second or subsequent count commences thus ; and the 

^^^'™^^* jurors aforesaid upon their oath aforesaid do further present 

that, &c. 
Joinder We have ahready seen {antej p. 88) that a defendant 

of Bereral cannot be charged with two or more offences in the same 
^^^ count of an indictment. It is no objection in point of law to 
aiBntT^ an indictment that it charges the prisoner with several 

different felonies in different counts (72. v. Heipcoody L. B. C. 

451 ; 83 L. J. M. C. 138 (a)) ; yet, as a matter of practice, 

(a) In Castro v. The Queen, 50 L. J. Q. B. 504, Lord Bi.A.CKBTJBir is- 
reported to have said : " Now, at common law there was no objection 
' whatever in point of law to bring^g a man who was charged with 
several offences, whether those charges were felonies or misdemeanors, 
before one petty jury, and making him answer for the whole at one 
time. The contrary was asserted by the learned counsel, but, although 
repeatedly challenged to do so, he did not cite any authority in support 
of his contention. There was no legal objection to doing this it was 
frequently not fair to do it, because it embarrassed the man on trial if 
he was accused of several things, and frequently the more fact of accus- 
ing him of several things was supposed to tend to increase the probabi- 
lity of his being found guilty, as it amounted to giving evidence of bad 
character against him. For these mixed motives it was well established 
that whenever it would be unfair to a man to bring him to trial for 
several things at once an application might be made to the discretion) f 
the presiding judge to say : * Try me only for one offence, or try me 
only for two offences ; if one was the real thing let me be tried for one- 
and one only; ' and wherever it was right that that should be done the 
judge would permit it ; and it is further established by a long series of 
decisions (I confess I doubt whether they were right at first, but cer- 
tainly they have been well established now, and sometimes by statute, 
that is quite clear) that where the several charges were of the nature of 
felony, the joining of two felonies in one count was so necessarily, I may say,, 
unfair to the prisoner, that the judge ought, upon an application being 
made to him, to put the prosecution to their election, and send them to 
two trials. It never was decided, indeed the contrary was often main* 
tained, that if that application for the election was not made, even in 
felony, the joining of several felonies — that is to say, the taking several 
felonies which had been found upon the finding of the indictment 
together, and trying those several felonies before one jury — was wrong ia 
point of law ; on the contrary, it was repeatedly held that it was right 
enough, although, if the proper application had been made at the proper 
time in a case of felony the party prosecuting would have been put to 
his election, or made to take one trial only, and not both at the same time^ 
And in cases of misdemeanor it was by no means a matter of course that 
it should be done. I rather think that in point of practice, if the 
judge upon an application had been satisfied that to try the. prisoner for 
several misdemeanors together would have worked injustice to him, he 
had a perfect right to say : * I will not work this injustice by tr^ng 
them together ; let us diminish them in number, and try a reasonable 
number and no more/ I do not know whether that was ever done in » 
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a prisoner onght not, in general, to be so charged, because Ch« XYIL 
such a course of proceeding is calculated to embarrass him in 
his defence. The judge, before the prisoner has pleaded, or 
the jury are charged, may quash an indictment, which so 
-charges the prisoner ; or i^lier the jury are charged, the judge 
may, in general, put the prosecutor to his election on which 
charge he will proceed. {Young v. 22., 8 T. B. 106 ; Castro 
V. The Queen, supra.) The joinder of a count for felony, 
with a count for misdemeanory would be held bad on demurrer, 
or, after a general verdict and sentence. (8 T. B. 108.) But 
where an indictment contains a count for a felony, and also a 
count for a misdemeanor, and the prisoner ib convicted of the 
felony alone, such mis-joinder of counts is no ground for 
arresting the judgment. {R, v. Ferguson, Dears. 427 ; 24 
L. J. M. 0. 61.) 

In an indictment for feloniously stealing property, it is 
lawful to add a count or several counts for feloniously receiv- 
ing the same property knowing it to be stolen, and in any 
indictment for feloniously receiving property knowing it to be 
stolen, a count may be added for feloniously stetding the 
same ; and the prosecutor of such indictment is not to be put 
to any election, but the jury may find a verdict of guilty on 
either count, against all or any of the persons charged. 
(24 & 25 Yict. c. 96, s. 92.) A defendant may be charged 
as accessory before the fact in one count, and as accessory 
after the fact in another count, to the same felony, and he 
may be convicted on both counts. (R. v. Blackson, 8 G. & P. 
48 {b), ) So he may be indicted as a principal in the first 

case of misdemeanor, but I think it is very possible. I feel very little 
doubt that it may have been. I think that in such a case as the 
American case which was cited, where a man in one indictment was 
called upon to answer for 200 offences, the man might not unreasonably 
have said : ' That is too much to put a man upon Us trial for ; select 5 
or 6, try me on those, and let the rest stand over.' I do not see that 
that would be at all an unreasonable application. And in the present case, 
if an application had been made to the Court of Queen's Bench to put 
the party to his election, and if it had been said : ' I cannot be fairly 
tried for one offence of perjury committed in Middlesex, if at the same 
time I am to be tried for perjury committed in London, therefore there 
must be two separate trials.' K such an application had been made, the 
Court of Queen's Bench would doubtless have said : ' We will listen 
to the arguments that may be urged in its favour.' What they could 
possibly have been I do not know; but no such application was 
made." 

(6) Where an indictment contained 2 counts, the first charging the 
accused person as principal in a felony, the second charging him as 
accessory after the fact to the same felony, Cockbubn, C. J., put the 
prosecutor to elect upon which count he would proceed. (JS, v. Brandon, 
14 Cox C. C. 394.) 
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Fabt IV. degree in one count, and as a principal in the second degree ' 
in another count, (R. v. Gray, 7 C. & P. 164.) In indict- 
ments for embezzlement, any distinct number of acts of 
embezzlement, not exceeding 8, which may have been com- 
mitted against the same master within 6 months inclusive 
may be charged. (24 & 25 Yict. c. 96, s. 71.) And in 
indictments for larceny, also, it is now lawful to insert several 
counts against the same person for any number of distinct 
acts of steuling, not exceeding 3, which may have been com- 
mitted by him against the same person within the space of 
6 calendar months from the £rst to the last of such acts, and 
to proceed thereon for all or any of them. (24 & 25 Yict. 
c. 96, 8. 5.) Where under this section the prisoner is 
charged in the same indictment with more larcenies than one» 
the indictment ought to aver that the subsequent larcenies 
were committed within 6 months of the first larceny charged. 
By 24 & 25 Yict. c. 96, s. 6, if upon the trial of any 
indictment for larceny, it shall appear that the properly 
alleged in the indictment to have been stolen at one time 
was taken at different times, the prosecutor shall not by 
reason thereof be required to elect upon which taking he 
will proceed, unless it shall appear that there were more 
than 8 takings, or that more than 6 calendar months 
elapsed between the first and the last of such takings ; and 
in either of such last-mentioned cases, the prosecutor shall 
be required to elect to proceed for such number of takings, 
not exceeding 8, as appear to have taken place within the 
period of 6 calendar months from the first to the last of such 
takings. 

An indictment may charge the same felony in different 
ways in several counts, in order to meet the facts of the case 
as they may be proved at the trial ; as, for instance, if there 
be a doubt whether the goods stolen be the goods of A. or B., 
they may be stated in one count as the goods of A., and in 
another as the goods of B. {R, v, Egginton, 2 Bos. & P. 
508.) 

Indictments for misdemeanors may contain several counts 
for different olfences. As to the practice respecting putting 
the prosecutor to his election upon which count he will pro- 
ceed where several offences are thus charged, see anUy 
p. 92 (n). Where 2 defendants were indicted for a con- 
spiracy and a l.bel, and at the close of the case for the prose- 
cuticm there was evidence against both as to the conspiracy, 
but against one only as to the libel, the judge put the 
prosecutor to elect which charge he would proceed upon. 
(B. V. Murphy, 8 C. & P. 297.) 
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An indictment for an offence at common law concludes Ch. XVII. 

thus ; against the peace of our lady the Queen her crown and I 

dignity. (2 Hale, 188.) But now, by 14 & 16 Vict, c. 100, ^^""^^^ 
s. 24, no indictment shall be held insufficient for the omission indict- 
of the words "against the peace'*: and the words "herment. 
crown and dignity " were never absolutely essential. An 
indictment for an offence created by statute concludes thus : 
** Against the J'onn of the statute [or statutes'] in such case 
made and provided, and against the peace of our lady tlie 
Queen, her crown and dignity ^ Where a statute either 
creates the offence altogether, or makes an offence at common 
law an offence of a higher nature (as for instance, where it 
makes a misdemeanor a felony), hu indictment for the offence 
concludes centra formam statuti. (2 Hale, 192.) By the 
14 & 15 Yict. c. 100, s. 24, no indictment shall be held 
insufficient for the insertion of the words '* against the form 
of the statute " instead of '* against the form of the statutes," 
or vice vei'sd, nor for want of a proper or formal conclusion. 
(R. V Holmes, 22 L. J. M. C. 122.) 

By 14 & 15 Vict. c. 100, s. 24, no indictment (a) for any What 
offence shall be held insufficient for want of the averment of defects 
any matter unnecessary to be proved, nor for the omission of ^^*^l /^^^^ 
the words "as appears by the record," or of the words in^k-t- *** 
"with force and arms," or of the words "against the ment. 
peace," nor for the insertion of the words " against the 
form of the statute," instead of " against the form of the 
statutes," or vice versd, nor for that any person mentioned in 
the indictment is designated by a name of office, or other 
descriptive appellation, instead of his proper name, nor for 
omitting to state the time at which the offence was committed 
in any case where time is not of the essence of the offence, 
nor for stating the time imperfectly, nor for stating the 
offence to have been committed on a day subsequent to the 
finding of the indictment, or on an impossible day, or on a 
day that never happened, nor for want of a proper or 
perfect venue, nor for want of a proper or formal conclu- 
sion, nor for want of or imperfection in the addition of any 
defendant, nor for want of the statement of the value or price 
of any matter or thing, or the amount of damage, injury, 
or spoil, in any case where the value or price, or the 
amount of damage, injury, or spoil, is not of the essence of 
the offence. 

As noticed, post, if all the ingredients of the offence arc 
not set forth in the indictment, or if any of them are not 



(a) See the interpretatiou clause^ sect. 30> ante, p. 90, note (a). 
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PabtIV. stated with sufficient certainty, the defendant may move to 
quash the indictment, or may demur, or, if the defect be one 
which is not cured by verdict, he may move in arrest of 
judgment or bring a writ of error. (See Heymann v. R,, 
8 Q. B. 102.) 

By 14 & 15 Vict. c. 100, s. 25, every objection to an 
indictment (a) for any formal defect, apparent on the face 
thereof, must be taken, by demurrer or motion to quash it, 
before the jury are sworn and not afterwards; and the 
court before which the objection is taken, may cause the 
indictment to be forthwith amended in such particular, 
and thereupon the trial proceeds as if no such defect had 
appeared. . 
J^omder of] "Where several persons join in the commission of an offence, 
^1^^ ' all or any two or more of them may be jointly indicted for it. 
(2 Hale, 178.) But, two or more cannot be jointly indicted 
for perjury (R. v. Phillips^ 2 Str. 921), or for seditious or 
blasphemous words, or the like, because such offences are in 
their nature several. And where several commit a joint act, 
which, is not of itself illegal, but becomes so merely by 
reason of some circumstances applicable to each individual 
severally and not jointly, they must be indicted separately. 
(2 Hawk. c. 25, s. 89.) But principals in the first and 
second degree, and accessories before and after the fact 
may all be joined in the same indictment. (2 Hale, 178.) 
The 24 & 25 Yict. c. 96, ss. 93, 94, contains provisions 
as to separate receivers of stolen property, &c., being 
included in the same indictment. (R. v. Reardon, 85 
L. J. M. C. 171.) 

As to indicting accessories together and with the principal 
felou; see ante, pp. 15 — 17. 

(a) See the interpretation clause, sect. 80, ante, p. 90, note (a). 
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CORONEB S INQUISITION. 

What coroner to hold the inquest 
Duties of coroner - - - - - 
Form of inquisition - - - - 
Effect of same - - - - • - 
Duty of coroner on finding of murder, dc. 

Bail ------ 

Depositions - - - - - 

By 6 & 7 Vict. c. 12, s. 1, " the coroner only within What 
whose jurisdiction the body of any person upon whose death J°'^"|^ 
an inquest ought to be holden shall be lying dead shall hold ^1,^ ?^, 
the inquest, notwithstanding that the cause of death did not quest. 
arise within the jurisdiction of such coroner ; and in the case 
of any body found dead in the sea, or any creek, river, or 
navigable canal within the flowing of the sea, where there 
shall bo no deputy coroner for the jurisdiction of the admiralty 
of England, the inquest shall be holden only by the coroner 
having jurisdiction in the place where the body shall be first 
brought to land." {B. v. Hinde, 6 Q. B. 944.) By sect. 2, 
** for the purpose of holding coroners' inquests every detached 
part of a county, riding, or division shall be deemed to be 
within that county, riding, or division by which it is wholly 
surrounded, or where it is partly surrounded by 2 or more 
counties, ridings, or divisions, within that one with which it 
has the longest common boundary.** By sect. 8, if a verdict 
of murder or manslaughter, or as accessory before the fact to 
any murder, be found at any such inquest, the coroner and the 
justices of oyer and terminer and gaol delivery for the county, 
&c., in" which such inquest is held, have the same powers re- 
spectively for the commitment, trial, and execution of the 
sentence of the accused as they now by law possess with 
regard to the commitment, &c., of any person committed and 
tried within the jurisdiction where the death happened. 

A coroner is bound to take his inquest upon view of the Duties of 
dead body. He may inquire as well respecting accessories coroner. 
before the fact to a murder, or respecting a principal in the 
second degree, aiding and abetting a miirder or manslaughter, 

F 
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Fabt IV. as concerning the actual murderer or slayer : bnt he has no 

power to inquire concerning accessories after the fact. 

(1 & 2 P. & M. c. 18, s. 5 ; 2 Hawk. c. 9, ss. 26, 27.) The 
jury cannot by law consist of less than 12 lawful (a) persons, 
and in some cases it consists of 28 jurors. The jurors need 
not all view the body at the same time. It is sufficient if 
they all view the body at the first sitting of the inquest. 
(6 & 7 Vict. c. 88, B. 2; E. v. Inglmm, 5 B. & S. 267 ; 
88 L. J. M. C. 188.) The coroner has power to require the 
attendance of witnesses (7 & 8 Yict. c. 92, s. 18 ; 22 & 28 
Yict. c. 21, s. 40), who must be examined on oath. If an 
inquest on a dead body be adjourned, and on the day 
appointed the court be not opened and further adjourned,, 
the proceedings drop and the court is dissolved, and every- 
thing afterwards done in the inquest is coram non judice 
and void. {R. v. Fayn, 84 L. J. Q. B. 59.) It seems 
that if the jury cannot agree on their verdict the case should 
be adjourned till the next assizes when they may have the 
benefit of the opinion and direction of the judge who presides. 
(Comb. 886.) One inquisition may be taken on the dead bodies 
of several persons who have been killed by the same cause 
and died at the same time. {R, v. West, 1 G. & D. 481.) 
Form of An inquisition for murder or manslaughter should be 
inquisi- ^^tten on parchment. (6 & 7 Vidl. c. 88, b. 2; R. v. 
^^"^ Wlialley, 7 D. & L. 817.) Generally the same degree of 

certainty that is requisite in an indictment is requisite 
in a coroner's inquisition, and all the rules relating to the 
description of the offence in the case of the former, so 
far as the same are applicable, apply to inquisitions. 
(Ante, p. 86.) The venue is the county or jurisdiction 
within which the body lies dead, and the inquisition is 
holden. It must be inserted in the margin, or in the body 
of the caption ; it is usually inserted in both. Where the 
inquisition is tsdcen by the coroner of the admiralty, no county 
is inserted in the margin as venue, but instead of it, the 
words " Admiralty of England." 

By 14 & 15 Vict. c. 100, ss. 24-80, no inquisition shall be 
held insufficient for want of a proper or perfect venue. It 
must appear on the face of the inquisition at what place the 
inquest was held. (2 Hawk c. 9, s. 25.) The inquisition 
ought also to specify the day upon which the inquest was 
held. (2 Saund. 291.) The inquisition must show of what 

(a) By 40 & 41 Yict. c. 21, s. 44, " in no case, where an inquest is- 
held on the body of a prisoner who dies within the prison, shall any 
person engaged in any sort of trade or dealing with the prison be a 
juror on such inquest.*' 
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place the party who took it was coroner, and that he had Chaptkb 
competent jurisdiction (2 Lord Baym. 1805), and that the ^^^^^- 
inquest was taken upon vieic of the hody. (2 Hawk. c. 9, 
8. 28.) If the hody of the deceased he identified, and his 
christian name and surname he known, or the name hy which 
he was usually known he ascertained, they ought to he cor- 
rectly stated ; but if the name of the deceased be unknown, 
he may he described as a certain person whose name is to the 
jurors unknown. The inquisition must be found by 12 
jurors at the least (1 Hale, 161, n) ; and should be presented 
upon their oath ; if any juror has made an affirmation instead 
of an oath, it is not necessary to state the fact. (6 & 7 Vict. 
c. 88.) It must also appear that the jury are lawful persons 
from the county or jurisdiction within which the inquest is 
held. (2 Hawk. c. 9, s. 22.) Their names ought to be 
inserted in the body of the inquisition and the inquisition 
ought to be subscribed by them with their names in full. 
(R. V. EveU, 6 B. & C. 247 ; 6 & 7 Vict. c. 88, s. 2.) 

But an inquisition will not be held insufficient because a 
juror has signed the initials of his christian name, &c., or 
has set his mark to the inquisition instead of subscribing his 
name, provided the name of such juror is set forth. (6 & 7 
Yiet. c. 88, s. 2.) The coroner also signs and seals the 
inquisition. (7 Geo. 4, c. 64, s. 4.) The remarks made, 
ante^ p. 96, as to quashing a defective indictment will for the 
most part apply where an inquisition is defective. 

By 6 & 7 Vict. c. 83, s. 2, most formal and technical 
defects in an inquisition are cured and can be amended. 
ViThat defects do not vitiate an indictment or inquisition, see 
14 & 15 Vict. c. 100, ss. 24 and 25, ante, pp. 95, 96, which 
enactments apply to an inquisition (sect. 80) as well as to 
an indictment. A coroner who has held an inquisition and 
recorded the verdict cannot hold a second inquisition unless 
the first be quashed by' the Queen's Bench Division of the 
High Court of Justice, or a melius inquirendum has been 
awarded. {R. v. White, 8 E. & E. 187; 29 L. J. Q. B. 
267 ; R. V. Carter, 45 L. J. Q. B. 711.) 

By 24 & 25 Vict. c. 100, s. 6, in any indictment or inqui- 
sition {R. V. Ingham, 5 B. & S. 257 ; 88 L. J. Q. B. 188), 
for murder or manslaughter, or for being an accessory to any 
murder or manslaughter, it is not necessary to set forth the 
manner in which, or the means by which, the death of the 
deceased was caused, but it is sufficient, in any indictment or 
inquisition for murder to charge that the defendant did 
feloniously, wilfully, and of his malice, aforethought, kill, 
and murder the deceased ; and it is sufficient, in any indict- 
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PaktIV. ment or inquisition for manslaughter, to charge that tho- 
defendant did feloniously kill and slay the deceased ; and it 
is sufficient in any indictment or inquisition against any 
accessory to any murder or manslaughter to charge the prin- 
cipal with murder or manslaughter (as the case may he) in 
the manner hereinhefore specified and then to charge the 
defendant as an accessory in the manner heretofore used and 
accustomed. 

The following is a form of a coroner's inquisition of murder : — 

Connty of "^ An mquisitioii indented^ taken at , in the county 

) of aforesaid, the day of , in the 

year of the reign of , before A. C.» gentleman, 

one of the coroners of our lady the Queen for the county afore- 
said, upon the view of the body of A. D., then and there, and within 
the jurisdiction of the said coroner, lying dead, upon the oaths 
of A. B., C. D., E. F., &c., good and lawful men of the said county,, 
who being now here duly chosen, sworn, and charged to inquire on the 
part of our said lady the Queen, when, where, how, and after what 
manner the said A. D. came to his death, do say, upon their oath, that 
one A. M., late of aforeeaid , on the day of 

, in the year of aforesaid, at in the parish 

of , in the said county, did feloniously, wilfully, and of bi» 

malice aforethought, kill and murder the said A. D., against the peace 
of our lady the Queen, her crown and dignity. 

In witness whereof, as well the aforesaid coroner as the jurors afore- 
said, have to this inquisition put their hands and seals, on the day and 
year, and at the place first above-mentioned. 

A.B. 
CD. 
A. C, Coroner. E. F., &c.. Jurors. 

Effect of The finding of a coroner's inquest is equivalent to the 

inquisi- finding of a grand jury, and a defendant may he prosecuted 

tioii. £qj, murder or manslaughter upon an inquisition which is the 

record of the finding of a jury sworn to inquire concerning 

the death of l^e deceased, super visum corporis and amonnts- 

to an indictment (R. v. Ingham, 5 B. & S. 257 ; 88 L. J. 

Q. £. 188), and a defendant is arraigned upon it in the 

same way as upon an indictment. It is the practice, where 

an inquisition for murder or manslaughter has heen found, 

in order to guard against any failure of justice, also to prefer 

a hill of indictment for the same offence before the grand 

jury. If the prisoner he charged upon an indictment, and 

also upon an inquisition for the same offence, he may he,. 

and usually is, arraigned and tried at the same time upon 

both. (1 East P. C. 871.) 

Duty of When the coroner's jury return a verdict of murder or man- 

coroner slaughter against any person, it is the duty of the coroner, if 

Tf 1 i 'dcf ®^^^ party be not in custody, to issue a warrant for his appre- 

^(.. ' hension, and for bringing him before the coroner or some jus* 
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tice of the peace within the jurisdiction, that he may be Chapter 
dealt with according to law. If the party be already in XVIII. 
custody, the coroner issues a detainer to the gaoler. As to^T 
a coroner taking bail where his jury find a verdict of man- 
slaughter against some person, see ante, p. 75, and as to bail 
when the jury find a person guilty of murder, see ante, p. 76. 

By the 7 Geo. 4, c. 64, s. 4, every coroner, upon any inquisi- Deposi- 
tion before him taken, whereby any person is indicted for man- tious, Ac 
slaughter or murder, or as an accessory to murder before the 
fact, must put in writing the evidence given to the jury before 
him, or as much thereof as is material, and has authority to 
bind by recognizance all such persons as know or declare 
anything material touching the said manslaughter or murder, 
•or the said ofifence of being accessory to murder, to appear at 
the next court of oyer and terminer, or gaol delivery, or 
superior criminal court of a coTinty palatine, or great sessions, 
at which the trial is to be, then and there to prosecute or 
give evidence against the party charged, and every such coroner 
must certify and subscribe the same evidence, and all such 
recognizances, and also the inquisition before him taken, and 
must deliver the same to the proper officer of the court in 
which the trial is to be, before or at the opening of the court. 
By 22 Yict. c. 83, s. 8, after all the depositions have 
been taken every person against whom a coroner's jury 
find a verdict of manslaughter is entitled to have from 
the person having custody thereof copies of the depositions 
•on which such verdict was found, on payment of a reason- 
able sum for the same, not exceeding l^d. for every folio of 
90 words ; and it seems that by virtue of the 6 & 7 Will. 4, 
•c. 114, s. 8 — which as to this still remains unrepealed — 
if a coroner's jury find a verdict of murder against any 
person, he is after he has been held to bail or committed to 
prison for the same entitled to have copies of the examine- 
tions of the tvitnesses respectively upon whose depositions they 
have been so held to bail, or committed to prison, on payment 
of a reasonable sum for the same, not exceeding l^d. for each 
folio of 90 words : provided always, that if the demand for 
•copies of the depositions be not made before the day appointed 
for the commencement of the assize or sessions at which the 
trial of such person is to take place, he is not entitled to the 
same unless the judge or other person presiding at such trial 
is of opinion that the copies may be made and delivered 
without delay or inconvenience to the trial ; it is, however, 
competent for such judge or other person presiding at the 
trial, if he think fit, to postpone the same on account of the 
-copies not having been previously had by the party charged. 



102 



COEONBE S INQUISITION. 



Fabt IV. By sect. 4 of this Act, all persons mider trial are entitled, at 
the time of their trial, to inspect, without fee or reward, all 
depositions (or copies thereof) which have been taken against 
them, and retnmed into the court before which such trial is 
had. And see further, anUy p. 101, as to a person held to 
bail or committed to prison for an offence against the law 
being entitled to copies of the depositions upon which he 
has been held to bail, &c. 

At p. 88 of their report the Criminal Code Commissioners 
state : '* As to persons committed upon a coroner*s inquisition, 
the common &ough not universal practice is to take a pri- 
soner committed by the coroner before a magistrate. We do 
not undervalue the coroner's inquest, but we see no reason 
why in cases in which they result in a committal for murder 
or manslaughter, the suspected person should not have a 
right by law to be taken before a magistrate, and have the 
advantages which other accused persons possess.** 
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CHAPTER XIX. CH.XIX. 

INFORMATION. 

Ex officio -.--.► p. 108. 
By master of the crown office - " P« 104. 

The information ex officio is a formal written suggestion of ^ officio^ 
an offence committed, filed by the Queen's attorney-general, 
or, in the vacancy of that office, by the solicitor-general, 
(i?. V. WiUceSy 4 Burr. 2627) in the Queen's Bench Division, 
of the High Court of Justice, without the intervention of a 
grand jury. 

It lies for a misdemeanor only. (Com. Dig. Information 
(A. 1) ; 2 Hawk. c. 26, s. 3.) The usual objects of an 
information ex officio are such misdemeanors as peculiarly 
tend to disturb or endanger the Queen's government, or to 
molest or aflfront her in the regular discharge of her royal 
functions (4 Bla. Com. 808) : such for instance, as seditious 
or blasphemous libels ; seditious riots not amounting to high 
treason ; libels upon the Queen's ministers, the judges, or 
other high officers, reflecting upon their conduct in the 
execution of their official duties ; obstructing such officers in 
the execution of their duties ; obstructing the Queen's officers 
in the collection, &c., of the revenue: against magistrates 
and officers themselves for bribery, or for other corrupt or 
oppressive conduct ; and the like. 

The following is the form of an information ex officio : — 

«* Trinity Sittings, 25 Vict. 
Middlesex. — Be it remembered, that Sir, knight, attorney-general 

of our sovereign lady the Queen, who for onr said lady the Queen prose- 
cutes in this behalf, in his proper person comes into the Court of our 
said lady the Queen before the Queen herself at Westminster, in the 
county of Middlesex, on , and for our said lady the Queen gives 

the Court here to understand and be informed that," &c., so proceeding 
to state the facts constituting the offence, as in an indictment, except- 
ing that, in introducing averments, instead of the words, "And the 
JYxrora aforesaid, upon their oath aforesaid, do further present," are used 
the words, " And the said attorney- general of our said lady the Queen^ 
lor onr said lady the Queen, further gives the Court here to under- 
stand and be informed that," &c. (conclude as in an indictment.) 

The second and subsequent counts commence thus : " And the said 
attorney-general of our said lady the Queen, for onr said lady the Queen, 
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Pabt IV. farther gives the Court hero to understand and be informed that/* so 

proceeding to state the offence, and concluding as in an indictment. 

And to the conclusion of the last count are added these words : " And 
therefore the said attorney-general of our said lady the Queen prayeth 
the consideiation of the court here in the premises, and that due pro- 
cess of law may be awarded against him the said J. S. in this behalf, 
to make him answer to our said lady the Queen touching and concern- 
ing the premises aforesaid. 

This information is filed in the Crown office, without any 
leave obtained for that purpose. Neither the attorney- 
general nor any witness for the crown is bound by recog- 
nizance to prosecute with effect ; consequently, the conduct, 
the continuance, the suspension, and the dropping the pro- 
secution are left entirely to the discretion of the attorney- 
general. (11 Harg. St. Trials, 270.) As to the proceedings 
on the information after it has been filed, see Corner's Crown 
Flractice. 
Informa- An information in the name of the Queen's coroner, com- 
tionby monly called the master of the crown office, is a formal 
master cf -written suggestion of an offence committed, filed in the Queen's 
office'^ Bench Division of the High Court of Justice at the instance 
of an individual, without the intervention of a grand jury. 
This mode of proceeding is an extraordinary remedy not often 
adopted. The information cannot be filed without leave of 
the court. It lies for misdemeanors only. (2 Hale, 151.) 
Although the court in its discretion may give leave to file a 
criminal information for any misdemeanor, yet they usually 
confine it to gross misdemeanors affecting the public welfare 
or public justice or where it very seriously affects an indivi- 
dual, and more particularly a public officer. The court has 
granted leave to file a criminal information for an attempt to 
bribe a privy councillor to obtain a patent of an office under 
government {R. v. Vaughaii, 4 Burr. 2494) ; for an attempt 
to bribe at an election for members to serve in parliament 
{R. V. Robinson, 1 W. Bl. 541 ; JR. v. Isherwood, 2 Lord 
Ken. 202) ; for bribing persons, either by money or pro- 
mises, to vote at elections of officers of corporations (R. v. 
Plympton, 2 Lord Raym. 1877) ; for attempting to bribe 
jurymen {R. v. Young, 2 East, 14) ; and the like. The 
court also will grant a criminal information for a libel reflect- 
ing on the conduct of a private individual, if attended with cir- 
cumstances of aggravation (a), and for a libel reflecting on the 
conduct of a magistrate in the execution of his duties. (See 



(a) See J2. v. The JForld, 13 Cox C. C. 305. As to refusing an appli- 
cation made for extorting an apology. 
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22. V. Wait, 1 Wils. 22.) A letter between private individuals Ch. XIX. 
<;ontaining abusive matter, but not inciting to a breach of the 
peace, will not support an application for a criminal information. 
{Ex parte Dale, 2 C. L. E. 870.) K a magistrate act illegally 
from a corrupt or improper motive, or if he abuse the powers 
entrusted to him from motives of resentment or favour, or to 
suit a political purpose, or the like, a criminal information 
znay be granted against him ; thus, where justices of the peace 
refused to grant licenses to sell ale to an innkeeper merely 
jbrom motives of resentment for having voted against the jus- 
tices political interests at an election, leave was granted to file 
criminal informations against them (H. \, Williams, 8 Burr. 
1817, 1716, 1786) ; but such leave will not be granted where 
justices have acted from ignorance or mistake. (R. v. Jackson, 
1 T. R. 658.) Words merely spoken are not in general the 
subject of a criminal information, unless they amount to a 
provocation to break the peace by their inciting to personal 
violence or a challenge. For words, creating an obstruction 
in the course of justice, uttered at the time when a magis- 
trate is performing his duty, a criminal information may be 
panted. {Ex parte Tlie Duke of Marlhoroufjh, 5 Q. B. 955.) 

The applicant should, in general, apply to the court before 
taking any other proceeding for the matter complained of 
i^R, V. Marshall, 24 L. J. Q. B. 242) ; and the court will not 
grant leave to file an information for a libel if the apphcant 
has taken the matter into his own hands and made libellous 
attacks on the other side. (R, v. The Proprietors of the Not- 
tingham Jommal, 9 Dowl. 1042.) 

The affidavit upon which the application, for leave to file Affidavit 
the information, is made must disclose all the material facts ^'^^• 
of the case, and connect the person complained of with the 
offence by legal evidence. {R, v. Stanger, L. R. 6 Q. B. 
•852 ; 40 L. J. Q. B. 96.) If the subject of the application 
be a libel upon an individual, charging him with a particular 
offence, the prosecutor ought to deny the charge upon oath 
{R. V. Miles, 1 Doug. 288, 284 ; R. v. Haswell, Id., 887) ; 
bat if the charge be general or be against a public body of 
men {R. v. Williams, 5 B. & Aid. 595 ; 1 D. & R. 197) ; it 
is otherwise. The application should, in general, be made 
promptly and is for a rule to show cause why a criminal 
information should not be filed against the party complained 
of. If the court grant the rule nisi, it is afterwards, upon 
showing cause, discharged or made absolute, as in ordinary 
cases. The motion must be made by counsel. (1 Chit. Rep. 
602.) After the court have made the rule absolute, the in- 
formation may be filed at the crown office, upon the prose- 

f8 
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Pabt IV. cutor's entering into certain recognizances for costs. (4 & 5 

Will. & M. c. 18 ; R. v. FUewood, 2 T. R. 146 ; see R. v. 

Brooke^ 2 T. B 190.) As to the proceedings on the infor- 
mation heing filed, see Cor. Crown Practice. 

The following is the form of an information filed by the 
master of the crown office : — 

"Trinity Sittings, 26 Vict. 

Form of. " Middlesex. — ^Be it remembered, that F. Cockbam, Esq., coroner and 
attorney of our lady the now Queen, in the court of our lady the Queen, 
before the Queen herself, who prosecutes for our said lady the Queen in 
this behalf, in his proper person, comes here into the court of our said 
lady the Queen, before the Queen herself, at Westminster, on , and 

for our said lady the Queen gives the court here to understand and be 
informed that," &c., so proceeding to state the facts constituting the 
offence as in an indictment, except that, in introducing averments, 
instead of the words, " And the jurors aforesaid, upon their oath afore- 
said, do further present," are used the words, " And the said coroner and 
attorney of our said lady the Queen, who prosecutes as aforesaid, fur- 
ther gives the court here to understand and be informed that,'' &c. 
(conclude as in an indictment.) 

The second and subsequent counts commence thus: ''And the said 
coroner and attorney of our said lady the Queen, who prosecutes as 
aforesaid, further gives the court here to understand and be informed 
that," &c., so proceeding to state the offence, and concluding as in an 
indictment. And to the conclusion of the last count are added these 
words : " And therefore the said coroner and attorney of our sud lady 
the Queen prayeth the consideration of the court here in the premiaeSy 
and that due process of law may be awarded against him the said J. S. 
in this behalf, to make him answer to our said lady the Queen, touching 
and concerning the premises aforesaid." 

Costs. Where, in a criminal information for a lihel, the defendant 

recovers a verdict and judgment, he is entitled to recover 
from the prosecutor the costs sustained by reason of the 
information, under the 6 & 7 Vict. c. 96, s. 8, although the 
only plea upon the record is not guilty, and the judge at the 
trial certifies, under the 4 & 6 Will. & M. c. 18, s. 2, that 
there was reasonable and just cause for exhibiting such infor- 
mation. {R. V. Latimer^ 20 L. J. Q. B. 129.) 
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Sometimes an indictment is removed into the Queen's 
Bench Division of the High Court of Justice, at the instance 
-of the prosecutor or defendant, by a writ of certiorari. This 
writ is sued lout of the Queen's Bench Division of the High 
Court of Justice, and issued at the crown office. It may be 
sued out for the removal of an indictment before it is found 
by the grand jury. 

In general the writ will be refused after conviction and 
before judgment. {R. v. Oxford^ 18 East, 411, 412 n ; 
2 Hawk. c. 27, s. 81. 

The writ of certiorari is demandable as of right by the When 
crown, and issues as of course where the attorney-general indict- 
applies for it, on behalf of the crown {R, v. Lewis, 4 Burr. ^^^ *** 
2458), and this even though the certiorari be expressly taken molred. 
away by statute ; for, unless named, the .crown is not bound 
by statute. In other cases it is in the discretion of the court 
to grant or refuse the certiorari, (5 & 6 Will. 4, c. 88 ; 
2 Hawk. c. 27, s. 27.) By 16 & 17 Vict. c. 80, s. 4, no 
indictment, except indictments against bodies corporate not 
authorised to appear by attorney in the court in which the 
indictment is preferred, can be removed into the Queen's 
Bench Division or into the Central Criminal Court, by writ of 
certiorari, either at the instance of the prosecutor or of the 
defendant (other than the attomey-gencSral acting on behalf 
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Pabt IV. 



Applica- 
tion for 
writ of 
certiorari. 
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zances to 
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into. 



of the crown), unless it be made to appeat to the conrt from 
which the writ is to issae, by the party applying for the 
same — that a fair and impartial trial of the case cannot be 
had in the court below — or that some question of law of 
more than usual difficulty and importance is likely to arise 
upon the trial — or that a view of the premises in respect 
whereof any indictment is preferred— or a special jury, may 
be required for the satisfactory trial of the same. The 19 & 20 
Yict. c. 16, noticed ante, p. 81, makes provisions for ordering 
the trial of offences committed out of the jurisdiction of the 
Central Criminal Court at such court and as to issuing writs 
of certiorari for such purpose. In some cases by statute an 
indictment cannot be removed by certiorari. 

Before the Judicature Acts in term time the application 
was made to the Court of Queen's Bench by counsel in open 
court, and in vacation the application was made to a judge at 
chambers, 6 & 6 W. & M. c. 11 ; 8 & 9 Will. 8, c. 88 ; 5 & 6 
Will. 4, c. 88. In all cases, except where the attorney- 
general applies for the writ on behalf of the crown, the 
application must be founded upon affidavit showing some 
adequate ground for removal. In a case of misdemeanor the 
application for the writ is an ex parte proceeding ; and no 
notice of making it is given to the prosecutor. In such a 
case the rule is absolute in the first instance ; in felony a 
rule nid is granted. (JR. v. Spencer, 8 Dowl, 127.) The rule 
when granted is drawn up at the crown office. When 
granted at the instance of a defendant, the amount of the 
recognizances, to be ehtered into, by him and his bail, will 
be ordered by the court or judge and indorsed on the writ. 
(5 & 6 W. & M. c. 11 ; 6 & 6 Will. 4, c. 88.) When so 
granted by a judge at diambers, he signs a fiat directing the 
writ to issue, and the indorsement on the writ, and the 
name of the person at whose instance the writ is granted is 
indorsed thereon. 

Where parties indicted prosecute the ceHvorari they must 
before the allowance thereof enter into a recognizance before 
one of the judges of the Queen's Bench Division of the High 
Court of Justice or before a justice of the peace of the county 
or place in which the offence is charged to have been com* 
mitted, or in which such person resides, in such sum and 
with such sureties as the Queen's Bench Division or the 
judge who granted the writ by indorsement on it orders 
and directs. The recognizance (when the writ issues at 
the instance of the defendant) is with condition at the 
return of such writ to appear and plead to the said in- 
dictment or presentment in the Queen's Bench Division of 
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ihe High Conrt of Justice, and at his and their own costs and Ch. XX. 
<jharges to cause and procure the issue that shall be joined 
upon the said indictment or presentment or any plea relating 
thereunto to be tried at the next assizes to be held for the 
-county wJierein the said indictment or presentment was 
found after such certiorari shall be returnable if not in the 
cities of London, Westminster, or county of Middlesex ; and 
if in the said cities or county then to cause or procure it to 
be tried the next term after, the certiorari was granted, or 
nAi the sitting after the said term (a) if the Queen's Bench 
Division shall not appoint any other time for the trial thereof; 
and if any other time shall be appointed by the court, 
then at such other time and to give due notice of such trial 
to the prosecutor or his clerk in court. ^5 & 6 W. & M. c. 11; 
« & 9 Wm. 3, c. 38, s. 1 ; 5 & 6 Will. 4, c. 33, s. 2.) By 
16 & 17 Yict. c. 30, s. 5, when the writ of certiorari is 
awarded at the instance of a defendant or defendants the 
recognizance must contain the further provisions following 
i,e, — That the defendant or defendants in case he or they 
shall be convicted shall pay to the prosecutor {h) his costs (c) 
incurred subsequent to the removal of the indictment. By 
Eule Q. B. 1852, it is ordered that whenever a defendant shall 
be required by law and the practice of this court, to give 
recognizance to appear and answer to any indictment found 
in this court, or removed, or to be removed, into the same, 
it shall be added to the condition of every such recognizance 
that the defendant shall personally appear from day to day on 
the trial of such indictment, and not depart until he shall be 
discharged by the court or judge before whom such trial 
shall be had, unless the court or judge shall see fit to dis- 
pense with the condition of such additional recognizance. 

By 16 &'17 Vict. c. 30, s. 5, whenever the writ is awarded 
at the instance of the prosecutor, he must enter into a recog- 
nizance (to be acknowledged in like manner as required in 

(a) Terms are now abolished, but they may still be referred to for 
the purpose of determining the time at or within which an act is required 
to be done ; see J. A. 1873, s. 26. 

(6) The prosecutor is entitled to his costs under this section though 
he is not the party grieved or injured. {R, v. Oastler, 43 L. J. Q. B. 42.) 

(c) By sect. 6, these costs are taxed according to the course of the 
Q. B. Division of the High Court of Justice, and for the recovery thereof 
the persons entitled thereto may at the expiration of ten days after 
demand made of the person or persons at whose instance the writ of 
<>ertiorari was awarded, and on oath made of such demand and refusal 
of payment, have a writ of attachment granted against him or them by 
the Q. B. Division, for such contempt, and the said court will also order 
the said recognizance to be estreated into the exchequer. 
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PastIV. ^^^^ o^ writs of certiorari awarded at the instance of a 
.' defendant), with the condition that he shall pay to the defen- 
dant or defendants, in case he or they shall be acquitted, his 
or their costs (a) incurred subsequent to such removal. (R. v. 
Eaststoke, 34 L. J. M. C. 190.) An indictment against a 
corporation, found at the quarter sessions, may be removed 
at tiie instance of the prosecutor, without his entering into 
the recognizance required by this section. (See sects. 6, 8, 
R. V. Mayor of Manchester^ 7 E. & B. 458 ; 26 L. J. 
M. C. 65.) 

K the person or persons at whose instance the writ of 
certiorari is awarded does not, before the allowance thereof^ 
enter into the required recognizance, the court to which the 
writ is directed will proceed to the trial of the indictment, as 
if the wjnX of certiorari had not been awarded. (16 & 17 Vict, 
c. 80, s. 7 ; 5 & 6 W. & M. c. 11, s. 1.) 

The writ ^be writ may be sued out before the indictment is found; 

ofcertio' it is sufficient if the indictment be found before the writ is 

^^ • returnable ; the writ is not too late if delivered before the 

jury are sworn to try the case. (60 Geo. 8, c. 4, ss. 8, 4.) 

The following is the form of a certiorari to remove an in- 
dictment directed to justices of assize. 

Victoria, by the grace of Qod of the United Kingdom of Great Britain 
and Ireland Qaeen, Defender of the Faith, to our justices assigned to 
hold our assizes in and for our county of , and to every of them, 

greeting. We being willing for cei'taiu reasons, that all and singular 
indictments of whatsoever trespasses, contempts, and misdemeanors* 
whereof C. D. is indicted before you (as it is said), be determined before 
us and not elsewhere, do command you and every of you, that you or 
one of you do send under your seals, or the seal of one of you, before ua, 
immediately on the receipt of this our writ at Westminster, all and 
singular the said indictments, with all things touchiug the same, by 
whatsoever name the said C. D. is called in the same, together with tbu 
our writ, that we may further cause to be done therein what of right 
and acccording to the law and custom of England we shall see fit to be 
done. Witness, Sir Alexander James Edmund Cockburn, Baronet, at 
Westminster, the day of in the year of our reign. 

By the Court. 

Indorsed, " at the instance of the prosecutor/' [or, " of the said 
C. D.»] 

If obtained by rule of court, add " By rule of Court.'' 

SSect of ^^3 effect of the writ is to remove all proceedings described 
writ. therein which have token place between the teste and return. 

of the writ. 



(a) As to the recovery of these costs see s. 6 of the Act, note (c) amiCp 
p. 109. 



PROCEEDINGS AFTER RETURN OF WRIT. Ill 

The writ can be delivered to the clerk of the peace or clerk ^^« ^^* 
of assize, as the case may be. 

The return is made by an indorsement on the writ stating Service 
that the execution of this writ appears by the schedule to the o^ ^^^d 
tvrit annexed. The schedule must be on parchment and ^'^'^'^ *^- 
annexed to the writ, and the return should certify the original 
indictment mentioned in the writ, with the caption together 
with all matters touching the same and the recognizances, if • 
any. (1 Dowl. 410 ; 2 Hawk. c. 29, s. 54.) The return &c. is 
transmitted to the Crown Office. 

The following is the form of the return. 

First, on the back of the writ write the following words. 

l^e execution of this writ appears in a schedule hereunto annexed, 
The answer of J. P., JEsq.^ and the justices assigned to keep the peace 
in and for the county of 

Then write on parchment the following schedule. 

County of] I. J. P., chairman of the quarter sessions of the peace for 

> the said county of , and one of the justices of our 

to wit. ] sovereign lady the Queen Victoria, assigned to keep the peace 

in and for the said county , and also to hear and determine divers felo" 

nies, trespasses, and misdemeanors, in the said county committed, by virtue 

of this writ to me delivered, do, under my seal for myself and other the 

Justices assigned to keep the peace in and for the said county, humbly cer^ 

tify unto Her Majesty, in the Queen's Bench Division of the High Court 

{^Justice, the indictment of which mention is made in the said writ, 

together with all things touching the same. Given at , the 

^y of , in the year of the reign of Queen Victoria, 

J. P. (L. S.) 

As already noticed ante, p. 108, when the writ o{ certiorari Proceed- 
issues at the instance of the defendant, he has to enter into ^°8* ^^^ 
recognizances to appear, plead, and proceed to trial within a '®*'""- 
■certain time after the writ is returnable. As to the proceedings 
after the removal of the indictment to compel the defendant 
to proceed, &c., see Bums Justice title Certiorari; Corners 
Crown Practice. After the removal the trial in general takes 
place in the county in which the indictment was found unless 
the venire be awarded to a foreign county by order of the 
cotirt. . The trial however takes place on the civil instead of 
the criminal side (8 Burr. 1830 ; 2 Inst. 424) (a). On the 
removal of the indictment the trial may be at bar. {R. v. 
Falmer, 5 E. & B. 1024.) 

The 11 Geo. 4 & 1 Will. 4, c. 70, s. 9, enacts, <' that upon Judgments 
all trials for felonies or misdemeanors upon any record of *° ^ P™- 
the Court of King's Bench, judgment may be pronounced ?°^'*5®^ 



in trials 



. (a) When indictment removed from Cent. Crira. Court, see 9 & 10 
Vict. c. 2A, 8. 3, ante, p. 31 ; JS. v. Castro, 43 L. J. Q. B. 105. 
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Past IV. during the sittings or assizes by the judge before whom the 

;- verdict shall be taken, as well upon the person who shall 

for felonies j^g^y^ suffered judgment by default or confession, upon the 
co^dur- s^"^® record, as upon those who shall be tried and convicted, 
ing the whether such persons be present or not in court, excepting 
sittings only where the prosecution shall be by information filed by 
and assizes, leave of the Court of King's Bench, or such cases of informa- 
tions filed by his Majesty's attorney-general, wherein the 
attorney-general shall pray that the judgment may be post- 
poned ; and the judgment so pronounced shall be indorsed 
upon the record of Nisi Prius, and afterwards entered upon 
the record in court, and shall be of the same force and effect 
as a judgment of the court, unless the court shall, within six 
days after the commencement of the ensuing term, grant a 
rule to show cause why a new trial should not be had or the 
judgment amended; and it shall be lawful for the judge 
before whom the trial shall be had either to issue an imme- 
diate order or warrant for committing the defendant in 
execution, or to respite the execution of the judgment, upon 
such terms as he shall think fit, until the sixth day of the 
ensuing term ; and in case imprisonment shall be part of the 
sentence, to order the period of imprisonment to commence 
on the day on which the party shall be actually taken to and 
confined in prison." 
Defending When an indictment is removed by certiorari into the 
in/<?r«i4 Q. B. Division of the High Court of Justice, a defendant is 
pauperis, sometimes admitted by the court or judge to defend in 
formd pauperis. In order to be so admitted he must swear 
that he is not worth £5, except his wearing apparel after all 
his debts are paid. When so admitted he is excused from the 
payment of the usual fees to the officers of the court, (R. v. 
Wright, 2 Str. 1041, R. v. Morgan, 2 Str. 1214 ; Arch. 150.) 
Proceed- If the writ of certioran has been improvidently issued, as 
ings where if it has been obtained by a misrepresentation of the facts the 
7^^^ . Q. B. Division of the High Court of Justice, or a judge 
37'" tl^ereof sitting at chambers {R. v. Scaife, 21 L. J. M. C. 221) 
issued. may award a writ oi procedendo, and send back the record to 
the original jurisdiction, there to be dealt with as if no c^- 
tiorari had issued, (4 Inst. 67.) 

Writ of The following is a form of writ oi procedendo : — 

proce^ 

dendo, Victoria, &c.. To the keepers of our peace and justices assigned to 

hear and determine divers felonies, trespasses, and misdemeanors com- 
mitted within our city [or county] of , and to every one of them 
greeting. Whereas lately by our writ we commanded you, and every 
of you, for certain reasons, that you, or one of you, send under your 
seals or the seal of one of you, before us, at Westminster, at a certaia 
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•day now past, all and singular indictments of whatever [felonies] q^^ xX. 

whereof R. S. was indicted hef ore you (as was said), with all things 

touching the same, by whatever name the said R. S. shoold be called 
therein, together with the said writ to you directed that we might 
farther canse.to be done thereon what of right and according to the law 
and custom of England we should see fit to be done. We do now, for 
certain reasons us thereunto specially moving, command you and every 
of you, that you do wholly supersede whatsoever is to be done concern- 
ing the execution of that our said writ, and that you proceed to the 
determination of the said indictment against the said said R. S. for the 
said offence, with that expedition which to you shall seem right and 
according to the law and custom aforesaid, notwithstanding our writ 
as before sent to you directed for the purpose aforesaid. Witness, Sir 
Alexander James Edmund Cockbum, Baronet, this day of » 

in the year of our reign* 

By the Court. 
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The following observations apply to a trial at the assizes ; 
but for the most part they apply to a trial at the Quarter 
Sessions or Central Criminal Court. 

We have made observations, ante, p. 83, et seg,, as to the 
form of the indictment. The indictment may be preferred 
at any length of time after the odence was committed unless 
the time for so doing be limited by statute. A prosecution 
for night poaching, under the 9 Geo. 4, c. 69, must be 
commenced within 12 calendar months after the commission 
of the offence. As to what is the commencement of such a 
prosecution, see 1 Buss. p. 626. 

In ordinary cases upon furnishing the proper officer with 
the particulars of the offence he will draw the indictment ; 
but in special cases it should be drawn by counsel. It must 
be engrossed on parchment and indorsed with the names of 
the witnesses intended to be examined before the grand jury. 
The bill of indictment has to be presented to and found by a 
grand jury (a) of the county, &c., where the venue is laid. 
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ings before 
them. 



(a) In Hale's Pleas of the Crown, it is stated, so tender is the law of 
England of the lives of the subjects, that no man can be convicted at the 
suit of the King of any capital ofTence, unless by the unanimous voice of 
24 of his equals and neighbours : that is, by 12 at least of the grand jury, 
in the first place^ assenting to the accusation ; and afterwards, by the 
whole petit jury, of 12 more, finding him guilty, upon his trial. At the 
present day in cases tried at the Quarter Sessions and in most cases 
tried at the assizes the intervention of the grand jury seems useless. At 
present there is in almost all cases, before trial, a preliminary investiga- 
tion before magistrates in the presence of the accused — this seems to bo 
A sufficient guarantee that a person shall not be improperly pnt on his 
trial — but now, besides such investigation, after the accused has been 
committed to take his trial another investigation performed often, per- 
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Past V. The nnmber of persons on the grand jury cannot be more 

than 23, nor less than 12. (2 Burr. 1088.) There must be 

12 at least as the concurrence of that nnmber is absolately 
necessary in order to put the accused on his trial, and there 
must not be more than 23 because otherwise there might be 
an equal division, or 2 full juries might differ in opinion. The 
grand jury are charged by the judge presiding in court, and/ 
when thought necessary by him, instructed as to the per- 
formance of their duties. By 19 & 20 Vict. c. 54, ss. 1, 8, 
the foreman of the grand jury, or person acting on his behalf 
in the examination of the witnesses, may administer the 
oath (a) or affirmation to them, and should write his initials 
on the back of the indictment against the name of each wit- 
ness sworn and examined. The witnesses whose names are 
on the back of the indictment, or such of them as the grand 

jury think necessary, are examined by the grand jury ; and 
if the offence appears, to a majority of them (consisting of 
12 at least), to be sufficiently proved, the clerk of the grand 

jury will indorse on the indictment, " true bill** ; but if the 
majority should be of opinion that the offence has not been 
sufficiently proved, the words " no true bill,** are indorsed 
on the indictment. The foreman then accompanied by some 
of the other grand jurors, carries the indictment so indorsed 
into court, and delivers it to the proper officer, who thereupon 
states to tiie court the substance of it, and the indorsement 
npon it. An indictment is not so called, until it has been 
found a ** true bill *' by the grand jury ; before that time it 
is called a bill merely. The grand jury may require the same 
evidence as may be necessary to support the indictment at 
the trial; but they are not in general very strict in this 
respect. The grand jury may find a true bill as to one count 



haps, in a very pcrfiinctorj isanner, in the absence of the excused, takes 
place just before the trial. This is very little protection, if any, to 
accused persons and sometimes defeats justice. In all oases it might be 
made a condition precedent to a trial that there should be a preliminary 
investigation before magistrates, and a committal for trial by them or 
the prosecutor bound over to prosecnte. In order to get a sufficient 
number of jurors to serve on the grand jury a great many persons have 
to be summoned, and sometimes whpn they atcend they have nothing or 
next to nothing to do. This causes great unnecessary inconvenience to 
persons summoned. 

(a) It has been held that when the grand jury have found a bill, the 
judge before whom the case comes on to be tried ought not to inquire 
whether the witnesses were properly sworn before they went before the 
grand jury; and it seems that an improper mode of swearing them will 
not vitiate the indictment, as the grand jury are at liberty to find a bill 
upon their own knowledge merely. (Seff. v. Btistell, C. & Mara. 247-) 
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and no true bill as to another connt : but they cannot find a Cs. XXI. 

true bill as to part of a count and no true bill as to the 

remainder of the same count. (R, v. Fieldhouse, Cowp. 325.) 
As to the practice where a person is indicted for murder and 
the grand jury find a true bill for manslaughter only, see 
1 Euss. on Crimes, 796. The fact of the bill haying been 
thrown out by one grand jury does not prevent it being pre- 
ferred and found by another. 

If the defendant, against \»'hom an indictment is found, be Proceed- 
present in court, or in the custody of the court, he may at ^^gs after 
once be arraigned upon the indictment, without any previous i"^® V^ 
process. (2 Hawk. c. 27.) ^ ^^^ oP 

Any court before which an indictment is found may forth- accused, 
with issue a bench warrant for arresting the party charged, 
and bringing him before such court, to answer such in- 
dictment. If issued during the assizes, it is signed by a 
judge ; if at sessions, by 2 justices of the peace. TVlien 
a prosecutor applies for a bench warrant at the Central 
Criminal Court, a recognizance to prosecute the law with 
effect against the defendant is required. (Reg. Gen., Jan., 
1847; Car. & M. 254.) When defendant is in the cus- 
tody of another court he may be brought up by habeas 
corpus to plead. By 80 & 81 Vict. c. 85, s. 10, where re- 
cognizances have been entered into for ihe appearance of 
any person to take his trial for any offence, and a bill of 
indictment is found against him, and he is in the prison of the 
court, under warrant of commitment, or under sentence for 
some other offence, the court, by order in writing, may 
direct the governor of the prison to bring up such person in 
order that he may be arraigned upon the indictment. 

By 11 & 12 Vict. c. 42, s. 8, where any indictment is 
found by the grand jury against any defendant who is at 
large, the clerk of the indictments or clerk of the peace must, 
if the defendant has not appeared and pleaded to the indict- 
ment, at any time after the end of the sessions of oyer and 
terminer or gaol delivery, or sessions of the peace at which 
such indictment is found, upon application of the prosecutor, 
or of any person on his behalf, and on payment of a fee of 
l5., grant a certificate of such indictment having been found ; 
and upon the production of such certificate any justice or 
justices of the peace for any county, &c., in which the offence 
is in such indictment alleged to have been committed, or in 
which the defendant resides or is, or is supposed or suspected 
to reside or be, must issue a warrant to apprehend the 
defendant, and to cause him to be brought before any justice 
or justices for the same county, &c., to be dealt with accord- 
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Part V. ing to law, and afterwards, if the defendant be therenpoit 

apprehended and brought before any such justice or justices, 

he or they, upon its being proved upon oath or affirmation 
that the person so apprehended is 1Ja,e same person who i& 
charged and named in such indictment must, without further 
inquiry or examination, commit him for trial, or admit him 
to bail, in manner mentioned in the Act. (See sect. 9 ; ante, 
p. 78.) The regulations as to the backing of warrants are 
noticed, ante, pp. 59, 60. 

K the defendant be confined in any gaol or prison for any- 
other offence than that charged in the indictment at the time 
of such application and production of the said certificate to 
such justice or justices as aforesaid, he or they must, upon 
it being proved upon oath or affirmation that the defendant 
and the person so confined in prison are the same person, 
issue a warrant, directed to the gaoler or keeper of the gaol 
or prison, commanding him to detain the defendant in his 
custody until by writ of habeas corpus he is removed there- 
from for the purpose of being tried upon the indictment, or 
until he otherwise be removed or discharged by due course 
of law. (11 & 12 Vict. c. 42, s. 8.) 

The 48 Geo. 8, c. 58, s. 1, provides that a judge of the 
Queen's Bench Division, when an indictment has been found 
or information filed in that court for a misdemeanor, may 
issue a warrant for apprehending and holding the defendant 
to bail, &c. 
Out- Where an indictment, whether for felony or misdemeanor, 

lawry(a). has been found by a grand jury, and summary process 
proves ineffectual to the apprehension of the defendant, 
process of outlawry may in general be issued. (2 Hale, 194 ; 
Bac. Abr. Outlawry.) If the defendant be a man the judg- 
ment is that he be *' outlawed"; if a woman, that she be 
"waived." As to the mode of proceeding to outlawry and 



(a) The Criminal Code Commissioners, at p. 36 of their report, stater 
** If an indictment is found against a person who cannot be appre- 
. hended — if, for instance, he goes to a foreign country — ^the ultimate 
process against him is outlawry, which has all the effects of a conviction^ 
including that of forfeiture, abolished in all other cases. This process 
has become practically obsolete, and in these times, in which extradition 
treaties have been very generally adopted, it is less likely to be of use 
than formerly. We accordingly propose to abolish it. The Bill made 
the same proposal, but added, by way of substitute, provisions which 
would have enabled the crown to make a man who absconded from 
justice a bankrupt, and to take possession of the surplus of his property 
after paying his debts. We do not think this will be needed, and we 
propose therefore to abolish outlawry simply.'' 
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the effect of same, see Arch. 86, and 1 Chit. Criin. Law, Ch. XXI. 

p. 347, and cases there referred to. It is laid down 

that upon outlawry in treason or felony the o£fender shall 
lose and forfeit as much as if he had appeared and judg- 
ment had been given against him, as long as the out- 
lawry is in force. (2 Haw. c. 48, s. 22.) But outlawry 
for a misdemeanor does not inure as a conviction for the 
offence, as it does in cases of treason and felony, but as 
a conviction of the contempt for not answering, which con- 
tempt is therefore punished, not by fine as a conviction for 
the offence, but by forfeituJ'e of goods and chattels for the 
contempt. (R. v. IHppm, 2 Salk. 494.) By the Forfeiture for 
Pelony Act, 88 & 84 Vict. c. 28, s. 1, nothing therein is to 
affect the law of forfeiture consequent upon outlawry. By 
the outlawry all personal chattels are vested in the Queen by 
forfeiture ; but real chattels or freehold estates are not vested 
in the Queen till after inquisition found. {Anon, 8 Salk. 262; 
E. V. Cooke, 1 Mc. CI. & Y. 196.) 

Indictments for felonies are tned at the same assizes or When in* 
sessions at which they are found by the grand jury. The dictmenu 
trial may, however, be postponed by the court to ihe next *^^^^' 
assizes or sessions at the instance of the prosecutor or the 
defendant, upon an affidavit showing a sufficient cause for 
the postponement, such as the illness of a necessary and 
material witness. 

Indictments for misdemeanors, where the defendant was 
not actually in custody, were not formerly tried at the assizes 
or sessions at which the defendant pleaded to or traversed 
the indictment; but the practice was to require the defendant 
to enter into recognizances to appear at the next assizes or 
sessions, then to try the traverse, giving notice to the prose- 
cutor according to the practice of the court. (4 Bla. Com. 
851.) Now, however, by the 14 & 15 Vict. c. 100, s. 27, no 
person prosecuted is entitled to traverse or postpone the ixial 
of any indictment found against him at any session of the 
peace, session of oyer and terminer, or session of gaol 
delivery: but the court, if. of opinion that the defendant 
ought to be allowed a further time, either to prepare for his 
defence or otherwise, may adjourn the trial to the next sub- 
sequent session, upon such terms as to bail or otherwise as 
shall seem meet, and may respite the recognizances of the 
prosecutor and witnesses accordingly. 

In general, indictments for felonies and misdemeanors are Where in- 
tried within the jurisdiction in which the offence was com- dictmenta 
mittcd, or in which by statute the venue may be laid (ante, ^^^' 
p. 85), and before the court at which the indictment is 
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preferred. Indictments fonnd at the sessions and trans- 
mitted by the justices to the assizes must be tried at the 
assizes, although they be not moved by certiorari. (R. v. 
Wetherallf B. & E. 881.) As to directing an indictment 
to be tried at the Central Criminal Court when the offence 
was not committed within the jurisdiction of such court, see 
ante, p. 81, and as to removing an indictment by certiorari j 
see arOe, p. 107. 

In a case of felony, and in general in cases of misde- 
meanor, the prisoner is placed i^ the dock, the substance of 
the indictment is stated to him, and he is called upon to say 
whether he is guilty or not guilty : this is called the arraign- 
ment. It should be mentioned that no trial for felony can 
take place except in the presence of the prisoner, though it 
seems that an indictment for misdemeanor may be tried in 
the absence of the accused if he has previously pleaded. If 
the prisoner be charged upon an indictment for murder or 
manslaughter, and also upon a coroner's inquisition for the 
same offence, he may be, and usually is, arraigned and tried 
at the same time upon both. (1 East P. C. 871.) The 
mode of arraigning a prisoner on an indictment for an 
offence punishable under the Larceny Act (24 & 25 Vict, 
c. 96) after a previous conviction is, in the first instance, to 
arraign him upon so much only of the indictment as charges the 
subsequent offence, and if he pleads not guilty, to charge the 
jury, in the first instance, to inquire concerning such subse- 
quent offence only (s. 116). A similar course is to be 
pursued where the prisoner is indicted for an offence against 
the Coin Act (24 & 26 Vict. c. 99), after a previous convic- 
tion (s. 87), and also where the prisoner is indicted for com- 
mitting a crime as defined by the Prevention of Crimes Act, 
1871, after a previous conviction (s. 9). 

If a person on being arraigned does not answer whether he 
be guilty or not guilty, it becomes a question whether he is 
mute of malice or by the visitation of God, which question is 
tried by a jury immediately impannelled. If the jury find 



(a) The old judgment of peuance {peine forte et dure) for standings 
mote when called on to plead was in order to compel the accused to 
plead and put himself on his trial. This judgment was as follows : — 
That the prisoner he remanded to the prison from whence he came, and 
put into a low, dark chamber, and there be laid on his hack on the bare 
floor, naked, unless where decency forbids ; that there be placed upou 
his body as great a weight of iron as he could bear, and more ; that he 
have no sustenance, save only on the first day, three morsels of the worst 
bread, and, on the second day, three draughts of standing water that 
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that the prisoner stands mute of malice, or if the prisoner Ch. XXI. 

■will not answer directly to the indictment, the court may, if 

it think fit, order the proper officer to enter a plea of " not 
guilty,'' which plea has the same force and effect as if the 
prisoner had actually pleaded the same. If the jury find that 
the prisoner is mute hy the visitation of God, he may in some 
cases he tried. It seems that a prisoner of sane mind found 
to be mute hy the visitation of God may be tried if he can be 
made to understand the nature of the proceedings : he may 
plead by signs or by writing (R, v. Steely 1 Leach, 451 ; 
flee R. V. Pntchard, 7 C. & P. 803; R. v. Dyson, ib,, 805 n; 
Mordaunt v. Moncreiffe, 48 L. J. Prob. & Mat. 49) ; or if 
understanding the nature of the proceedings he refuses to 
plead, a plea of not guilty may be recorded. Also upon arraign- 
ment a question may arise whether the prisoner be insane : 
by 89 & 40 Geo. 8, c. 94, s. 2, if any person indicted for 
any offence be insane, and upon arraignment be found so to 
be by a jury lawfully impannelled for that purpose, so that 
fluch person cannot be tried upon such indichnent, or if upon 
the trial of any person so indicted such person appear to the 
jury charged with such indictment to be insane, the court 
before whom such person is brought to be arraigned or tried 
as aforesaid may direct such finding to be recorded, and 
thereupon order such person to be kept in strict custody till 
H. M.'s pleasure be known. If a prisoner has not at the 
time of the trial, from the defects of his faculties, sufficient 
intelligence to understand the nature of the proceedings 
against him, the jury ought to find that he is not sane, and 
npon such finding he may be ordered to be kept in custody 
imder this Act. {Rex v. Dyson, 7 C. & P. 805 n ; S. C, 1 
Lewin, 64 ; R. v. Berry, 45 L. J. M. C. 128 ; 18 Cox C. C. 
189.) 

When brought to the bar and arraigned the prisoner in Flettding;. 
general pleads either gmlty or not guilty. (7 & 8 Geo. 4, 
c. 28, s. 1.) Sometimes, however, he moves to quash the 
indictment, which he should in general do before pleading ; 
and sometimes he pleads to the jurisdiction, or in abatement, 
or demurs, or pleads specially in bar. Under the general 
issue, not guilty, the prosecutor must prove every fact and 
circumstance constituting the offence as stated in the indict- 
ment, and the defendant may give in evidence, under this 



should be Dearest to the prison door; and in this situation this should 
bo alternately his daily diet till he died or (as anciently the judgment 
ran) till he answered. (2 Hale P. C. 819 ; 2 Hawk. 1*. C. 329; Britton, 
c. ^ and 22; Flet. 1. 1, t. 84, s. 33.) 

Q 
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PaetV. plea, everything which negatives the allegations in the in- 

— dictment, and in general also all matter of excuse and 

justification. 

Where an indictment is so defective on the face of it that 
no judgment can be given upon it, even though the defendant 
be convicted, the court, on application, will in general quash 
it — thus an indictment may be quashed, if the facts stated in 
it do not amount to an offence punishable by law. Where 
it is clear that the indictment has been found without juris- 
diction, the court will quash it on motion by the defendant 
after plea pleaded; although in a doubtful case he will 
be left to his writ of error. {R. v. Heane, 4 B. & S. 947 ; 
88 L. J. M. C. 115.) K the prosecution be instituted by the 
attorney-general, an application to quash the indictment is 
never made upon the part of the prosecutor, because he may 
himself enter a nolle prosequiy which will have the same ejffect» 
(R. V. StrattoUj 1 Doug. 289, 240.) As to quashing the 
indictment, and putting the prosecutor to his election, where 
the defendant is charged with several offences, see antCy 
pp. 88, 92. 

The application to quash is made to the court where the 

bill is found. The court of quarter sessions has authority ta 

quash an indictment found there before plea pleaded. {JR, v^ 

Wilson, 6 Q. B. 620.) In general the apphcation, if made 

upon the part of the defendant, must be made before plea 

pleaded; but where it is clear that the indictment has 

been found without jurisdiction, the apphcation may be 

made after plea pleaded. {R. v. Heane, 4 B. & S. 947 ; 

88 L. J. M. C. 115.) A motion to quash the indictment 

for uixj formal defect apparent on the face of it must be made 

before the jury are sworn, and upon its being made the 

court may amend the indictment, and proceed with the trial. 

(Ante, p. 96.) If the apphcation to quash be made upon the 

part of the prosecution, it seems that it may be made at any 

time before the defendant has been actually tried upon the- 

indictment or judgment given for the prisoner on demurrer, 

{R, V. Webb, 8 BmT. 1468; R. v. W. Smith, 2 M. & Bob. 109.) 

Where an indictment is preferred before a court that has 

no cognizance of the offence, as if a man be indicted for 

treason at the quarter sessions, the defendant may plead to 

the jurisdiction. (2 Hale, 286.) There are but few instances 

in which the defendant is obliged so to plead. The defendant^ 

under not guilty, may show that the offence was committed 

out of the jurisdiction of the court {R. v. Johnson, 6 East, 

688), or, if the objection appear upon the face of the record,. 

lie may demur, or it seems move in arrest of judgment, or 
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bring a writ of error. (See R. v. Hewett, E. & E. 158.) If, Oh. XXI. 
the oflfence was committed within the jurisdiction of the ' 

court, but the court has not cognizance of it, the defendant 
may demur (R, v. Feamley, 1 T. E. 816), or the Queen's 
Bench Division of the High Court of Justice, upon the indict- 
ment being removed by certiorari^ will quash it (R, v. 
Bainton, 2 Str. 1088); the objection can betaken at the trial, 
under the plea of not guilty. 

By 7 Geo. 4, c. 64, s. 19, "no indictment or information Plea in 
shall be abated by reason of any dilatory plea of misnomer or abatement, 
of want of addition, or of wrong addition of the party oflfering 
such plea, if the court shall be satisfied by affidavit or other- 
wise of the truth of such plea ; but in such case the court 
shall forthwith cause the indictment or information to be 
amended according to the truth, and shall call upon such 
party to plead thereto, and shall proceed as if no such dila- 
tory plea had been pleaded.*' See 14 & 15 Vict. c. 100. s. 24, 
ante, p. 98, and see sect. 1, of this Act noticed ^os^, p. 184, as 
to the power to amend. Since the above enactments a plea in 
abatement seldom occurs in practice. Before the same, the 
defendant sometimes pleaded in abatement that his addition 
was not stated in the indictment, or that he was misnamed 
either in his christian or surname, or that his addition was 
misstated. (1 Leach, 476 ; 2 Hale, 176, 286.) If a peer be 
indicted as a commoner he may plead his privilege in abate- 
ment. (2 Hale, 240.) The judgment for the crown upon a 
plea in abatement in misdemeanors is final ; in treason and 
felony that the defendant do answer over. {R, v. Gibson, 
8 East, 107.) 

A demurrer is resorted to where the indictment is bad on Demurrer, 
the face of it — as where the facts stated in the indictment 
show no offence, or no offence committed by the defendant. 
A demurrer for formal defects since recent enactments 
(14 & 15 Vict. c. 100, ss. 24, 25, ante, p. 98) has become 
obsolete, and is now seldom resorted to for defects in sub- 
stance — a motion to quash the indictment or in arrest of 
judgment is made instead. Where, however, the defect 
would be cured by verdict, which is sometimes the case, 
it is necessary in order to take advantage of it to demur 
or move to quash the indictment. In 1 Wms. Saunders, 
228, n. 1, it is said : '^ With respect to such imperfec- 
tions as are cured by a verdict at the common law it is 
to be observed that where there is any defect, imperfec- 
tion or omission in any pleading, whether in substance or 
form, which would have been a fatal objection upon demurrer, 

yet if the issue joined be such as necessarily required on the 

r •"> 
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Tjoa T. triaLproof of the iaets 80 defectively or impeifeetly stated or 

omitted, and without which it is not to be presnmed that 

either the judge would direct the jury to ^ve, or the jury 
wonld have given the verdict, snch defect, imperfection, or 
omission is cm'ed by the verdict by the common law, or, in 
the phrase often nsed npon the occasion, snch defect is not 
any jeofafl after verdict." (R. v. Goldsmith, L. B. 2 G. G. B. 
74 ; 42 L. J. M. C. 94 ; 7 Geo. 4, c. 64, s. 21.) 

The following is the forti of a demurrer to an indictment 
or information. 

*^ And the laid J. S. in bis own proper person oometb into conrt here* 
and, having heard the s^d indictment [or information]] read, saitb, 
that the said indictment [or information]], and the matters therein con- 
tained, in manner and form as the same are above stated and set forth, 
are not sniBcient in law, and that he the said J. S. is not honnd by the 
law of the land to answer the same; and this he is ready to verify : 
wherefore for want of a sufficient indictment [or information] in this 
behalf, the said J. S. prays judgment, and that by the conrt he may be 
dismissed and cUscharged from the same premises in the said indict- 
ment [or information] spedfied. 

The following is the form of a joindor in demurrer. 

" And J. N. [the clerk of the peace or clerk of the arraigns], who 
prosecntes for our said lady the Queen in this behalf, saith^ that 
the said indictment and the matters therein contained, in manner 
and form as the same are above stated and set forth, are Sufficient 
in law to compel the said J. S. to answer the same ; and the said 
J. N., who prosecutes as aforesaid, is ready to verify and prove the same, 
as the court here shall direct and award : wherefore, inasmuch as the 
said J. S. hath not answered to the said indictment, nor hitherto in any 
manner denied the same, the said J. K., for our said lady the Queen, 
prays judgment, and that the said J. S. may be convicted of the pre- 
mises in the said indictment specified." The like form, mutatis 
mutandis, may be adopted in the case of informations, and of indict* 
ments in the Queen's Bench Division of the High Court of Justice. 

It seems that on general demurrer to an indictment for 
felony the judgment for the crown is final {R. v. Faderman, 
1 Den. 669) ; but it has been said that, in capital felonies, in 
favoretn mice the defendant should plead over to the felony. 
(See 2 Hawk. c. 81, s. 5; 2 Hale, 225, 267.) A judgment 
against a defendant in a case of misdemeanor is final ; as to 
the court having the power to permit the defendant to plead 
over, see jR. v. Birmingham^ dc, Ry. Co.^ 8 Q. B. 224 ; 
Jt. V. Taylor, 6 D. & B. 422. 
Special A special plea in bar seldom occurs in practice as in general, 

plea in as already mentioned, matters of excuse and justification may 
MK. i)e given in evidence under not guilty. The following defences 

should be pleaded specially, autrefois acquit — autrefois convict 
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—and a pardon ; and when a parish indicted for non repair of Ch. XXI. 

a highway, or a county indicted for not repairing a bridge are _ 

desirous of throwing the liability on some other party they 
must plead specially such liability. By 6 & 7 Vict. c. 96, 
s. 6, the defendant under certain circumstances may plead 
the truth of a Hbel as a defence. (See R. v. Carden, 49 
li. J, M. C. 1 ; R. V. Lahoiichere, 14 Cox C. C. 419 ; 44 & 45 
Vict. c. 60.) 

The following is the form of a special plea in bar : — 

And the said J. S. in his own proper person cometh into court here, 
and, having heard the said indictment [or information] read, saith, that 
oar said lady the Queen ought not further to prosecute the said indict- 
ment against him the said J. S. ; because he saith, that" [&c., so pro- 
ceeding to state the matter of the plea ; and concluding thus] : " And 
this he the said J. S. is ready to verify : therefore he prays judgment, 
and that hy the court here he may be dismissed and discharged from the 
said premises in the said indictment above specified." 

The following is the form of a replication to such plea : — 

And hereupon J. K. [the clerk of the peace or clerk of the arraigns], 
who prosecutes for our said lady the Queen in this hehalf, says, that, by 
reason of anything in the said plea of the said J. S. ahove pleaded in 
bar alleged, our said lady the Queen ought not to be precluded from 
prosecuting the said indictment against the said J. S. ; because he says 
that ** [&c., so proceeding to state the matter of the replication, and con- 
cluding thus] : " and this the said J. K. prays may be inquired of by the 
country. [Or if it conclude with a verification, then thus :] " And this 
he the said J. N. is ready to verify ; wherefore he prays judgment, and 
that the said J. S. may be convicted of the premises in the said indict- 
ment above specified (a). 

When a man is indicted for an oflfence and acquitted, he ^ea of 
cannot afterwards be indicted for the same offence, provided ^^^'^Joi* 
the first indictment was such that he could have been law- *^^^ ' 
lully convicted on it ; and if he be thus indicted a second 
time, he may plead autrefois acquit. The question, whether 
such a plea is a sufi&cient bar in any particular case, may 
be tried, by considering whether the evidence necessary 
to support the second indictment would have been suffi- 
cient to procure a legal conviction upon the first. (jB. v. 
Vandercomby 2 Leach, 708.) An acquittal upon an indict- 
ment for murder may be pleaded in bar of another indictment 
for manslaughter (Fost. 392 ; 2 Hale, 246) ; because the 
defendant might have been convicted of the manslaughter on 
the first indictment. In Holcroft's Case (2 Coke's Eep. 
Part IV., 46 b., 2 Hale, 246), it is said that: "It was 

(a) As to the form of the replication when the plea is to an indict- 
ment, &c., in the Queen's Bench Division of the High Court of Justice 
see Comer's Crown Practice. 
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PjiBT V. resolved in Holcroft's Cas^that if a^an commits murder, and 
* '- is indicted and convicted or acquitted of manslaughter, he 

shall never answer to any indictment of the same death, for 
all is one and the same felony for one and the same death, 
although murder is in respect of the circumstances of the 
forethought malice more odious." {E. v. Tancock, 13 Cox 
0. C. 217.) Now, also, a person cannot, after being acquitted 
on an indictment for felony, be indicted for an attempt to 
commit it, for he might have been convicted for the attempt 
on the previous indictment for the felon)\ (14 & 15 Yict. 
c. 100, s. 9.) So, also, a person indicted and acquitted on 
an indictment for robbery, cannot afterwards be indicted for 
an assault with intent to commit it (24 & 25 Yict. c. 96, 
8. 41) ; a person indicted and acquitted for a misdemeanor, 
which upon the trial appears to be a fel«.-ny, cannot after- 
wards be indicted for the felony (14 & 15 Vict. c. 100, s. 12) ; 
a person indicted and acquitted for embezzlement cannot 
afterwards, upon evidence of the same facts, be indicted as 
for a larceny ; 9r if tried and acquitted for a larceny canuctt 
afterwards, upon evidence of the same facts, be indicted as 
for embezzlement. (24 & 25 Vict. c. 96, s. 72 ; R. v. Gorhuttj 
Dears. & B. 166 ; 26 L. J. M. C. 47.) 

By 14 & 15 Vict. c. 100, s. 28, "in any plea of autrefois 
convict or autrefois acquit, it shall be sufficient for any 
defendant to state that he has been lawfully convicted or 
acquitted (as the case may be), of the said offence charged in 
the indictment." 

If the indictment be for felony or treason,, the defendant, 
besides this plea of autrefois acquit, should also plead over to 
the felony, &c. {R. v. Vandercomb, 2 Leach, 712.) If, how- 
ever, the defendant pleads autrefois acquit, without pleading 
over to the felony, he may, after his special plea is found 
against him, plead over to the felony. (2 Hawk. c. 23, s. 128.) 
In the case of a plea of autrefois acquit, a jury are sworn 
instanter to try the issue. (R. v. Scott, 1 Leach, 404.) 

The following is the form of a plea of autrefois acquit to 
an indictment for felony : — 

And the said C. D. in his own proper person comes into court bcre> 
and having heard the said indictment read says, that our said Itidy the 
Qaeen ought not further to prosecute the said indictment against the 
said 0. D., because he says that heretofore, to wit, on the day 

of at the general quarter sessions of the peace, holden at, 

in, and for the county of , he the said C. D. was lawfully acquitted 

of the said offence charged in the said indictment, and this he the said 
C. D. is ready to verify : wherefore be prays judgment, and that by the 
court here he may be dismissed and discharged from the said premises 
ih the present indictment specified. And as to the felony and larceny 
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of which he the said C. D. now stands indicted, he the said C. D. says Cir. XXI. < 

that he is not guilty thereof, and of this the said C. D. puts himself ^- 

upon the country, &c 

The jadgment against the defendant on this plea, in 
felonies, is respondeat ouster, or, when the defendant, as 
he generally does, pleads over to the felony at the same 
time that he pleads this plea, the jory are charged again 
to inquire of the second issue, and the trial proceeds as 
if no special plea in har had heen pleaded. (B. v. Vander- 
-comhj 2 Leach, 708 ; R, v. Coogan, 1 Leach, 448.) Li mis- 
demeanors the judgment is final. (R. v. Goddard, 2 Lord 
Raym, 922 ; 2 Hale, 256.) When the plea is allowed, the 
judgment is that the defendant shall go without day, and he 
is altogether discharged from the prosecution. (2 Hale, 891.) 

A man may plead autrefois convict if he be indicted for an Plea of 
offence for which he has been previously convicted and sen- <''^^oi9 
tenced by a proper and lawful judgment. (1 Euss. on Crimes, *^"^^ • 
38.) The same rules apply generaUy to this plea as to the 
3)lea of autrefois acquit. 

Li certain cases a conviction by magistrates for a common 
assault or battery or a dismissal by them of a complaint res* 
pecting the same is a bar to an indictment for the same 
offence ; see 24 & 25 Vict. c. 100, ss. 42 — 46, R. v. Morris, 
36 L. J, M. C. 84. There are also other cases where after 
magistrates have adjudicated upon an offence no further pro- 
ceedings in respect of same can be taken. (See 10 & 11 
Yict. c. 82, &c.. Sum. Jur. Act, 1879, Chapter 37.) 

The plea of autrefois attaint is not now used. (7 & 8 Geo. 4, Flea of 
<5. 28, S. 4.) autrfois 

A pardon may be pleaded in bar to the indictment ; ^^^^*'*^» 
or after verdict, in arrest of judgment ; or, after judgment, in ^^®* °^ 
bar of execution. But it is necessary to plead it at the first P*^°°' 
opportunity ; for instance if the defendant has obtained a 
pardon before arraignment, and, instead of pleading it in 
bar, he plead not guilty, he is deemed to have waived the 
benefit of the pardon, and cannot afterwards avail himself of 
it in arrest of judgment. {R, v. Morris, 1 KolL Kep. 297 ; 

2 Keb. 25.) A statute pardon, however, need not be pleaded 
(Fost. 48) unless there be exceptions in it (2 Hale, 252 ; 

3 List. 834); nor can the defendant lose the benefit of it by 
his own laches or negligence. Formerly pardon under the 
great seal could only be pleaded. (Lord Warwick's case, 
18 St. tr. 1015.) But now in the case of a free or conditional 
pardon, under the Queen's sign manual, countersigned by one 
of the Secretaries of State, the discharge of the offender from 
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Past V. custody in the former case, or the performance of the conditioit 

• in the latter, has the effect of a pardon under the great seal 

as to the felony for which the pardon is granted, hut will not 
prevent or mitigate the punishment in any subsequent con- 
viction for any felony committed after the granting any suck 
piirdon. (7 & 8 Geo. 4, c. 28, s. 18 ; see 6 Geo. 4, c. 25, 
s. 1 ; 9 Geo. 4, c. 82, s. 8.) 
Nolle Pro" -^ ^olle prosequi to stay proceedings upon an indictment 
sequi, may be entered, at the instance of either the prosecutor or th& 
defendant, by leave of the attorney* general, at any time 
after the bill of indictment is found, and before judgment, 
(i?. V. Rowlands, 17 Q. B. 671, 21 L. J. M. C. 81.) Where the 
application is made at the instance of the prosecutor, ta 
enter a noUs prosequi against one of several defendants irt 
order that he may be examined as a witness, the opinion of 
counsel as to the desirableness of having such defendant ex- 
amined as a witness is laid before the attorney-general, who 
will order the nolle prosequi to be entered without issuing any 
, summons to the defendant, but in general where the appli- 
cation is made by the defendant, the attorney- generaFd clerk 
summons the prosecutor to show cause before the attorney- 
general at his chambers why a nolle prosequi should not bo 
entered, and on hearing the parties the attorney-general 
grants his warrant, if he thinks the circumstances of the cas& 
demand it. (22. v. Allm, 1 B. & S. 850 ; 81 L. J. M. C. 129.) 
After a nolle prosequi, the party remains liable to be re-in- 
dicted. (Com. Dig. Indict. (K) ; 1 Wms. Saund. 207 (n).) 
The jury; When the prisoner has pleaded and has to be tried th& 
challenge petty jurors {a) are called by the clerk of arraigns or other 
of same, proper officer. The course usually pursued is to wait until 
several prisoners have pleaded not guilty and then the clerk 
of the arraigns or other proper officer addresses the prisoners 
thus : " Prisoners, these good vien that you shall now Jiear 
called are the jurors who are to pass between our sovereign lady 
tJie Qveen and you upon your respective trials ; \or in a capitid 
case, upon your life and death'], if therefore you or any of you 
trill challenge tJiem, or any of ihem, you must challenge them as 
they come to the book to be sworn, and before they are sworn,, 
and you shall be heard" The officer then proceeds to call 
twelve jurors, whose names are on the panel — hereupon, and 

(a) As to the qualification of jurors, see 6 Geo. 4, c. 50 ; 6 & 6 Will. 4^ 
c. 76, ss. 121, 122 5 25 & 26 Vict. c. 107; 33 & 34 Vict. c. 77 ; 34 &35 
Vict. c. 103, s. 30. By 33 Vict. c. 14, s. 5, an alien is not entitled to be 
tried by a jury de medietate lingua, but shall be triable in the same- 
manner as if he were a natural bom subject. 
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after a full jury has appeared (-R. v. Ed^nonds, 4 B. & Aid. Ch. XXL 
471), the proper time occurs for the defendant to exercise his ■ 
right of challenge to the jurors. The challenge must be be- 
fore the oath is commenced by the juror taking the book in 
his hand when directed by the officer of the court. For cause 
shown the prosecutor has the same right of challenge to the 
array or to the polls as the defendant. (2 Inst. 431.) 

There are two kinds of challenge, 1st to the array when 
exception is taken to the whole number impannelled, and 
2nd to the polls when individual jurors are excepted to. 

A challenge to the array is either a principal challenge or for 
favour. If the cause of principal challenge be proved, noth- 
ing is left for the judgment of the triers. The causes of a 
principal challenge to the array are that the sheriff is the 
actual prosecutor or party aggrieved (JR, v. Sheppard, 1 
Leach, 101 ; R. v. Edinonds, 4 B. & Aid. 47I); that, at the 
time of the return, he was of affinity to either party ; that he 
has returned jurors at the request of the prosecutor or defen- 
dant, or some person whom he believed to be more favourable 
to the one side than the other ; that the defendant has an 
action depending against the sheriff (Co. Litt. 156 a) ; that 
the sheriff, or the baihff who made the return, is under the 
distress of the prosecutor or the defendant ; that he has a 
pecuniary interest in the event; and that he is counsel, 
solicitor, servant, or arbitrator, in the same cause. (/e2., Bac. 
Abr. Juris. (E).) The default of the sheriff may also some- 
times be a ground of principal challenge to the array. 

A cballenge to the array for favour, not being the cause of 
a principal challenge, is left to the discretion and conscience 
of the triers. This kind of challenge is where the ground of 
partiality is less apparent and direct as where one of the 
parties is tenant to the sheriff ; or the sheriff and one of the 
parties are united in the same office, or when a relationship 
exists between the children of one of the parties and of the 
sheriff or officer ; or where the sheriff has an action of debt 
depending against one of the parties. (Co. Litt. 156 a ; Bac. 
Abr. Juris. (E) 1 ; 3 Dyer, 367 a.) 

A challenge to the array ought to be in writing, so that it 
may be put upon the record, and the other party may demur 
or counterplead to it. (4 B. & Aid. 471 ; 10 W. & M. 274.) 

The following is the form of a challenge to the array : 

And now at this day, to wit, , came A, B., who for our said 

lady tbe Queen prosecutes in this behalf, as the said C. 2). in his own 
proper person, and the jurors were impannelled, and demanded, and 
came, and thereupon the aforesaid C. D, challengeth the array of the 
panel aforesaid, because he says that the panel was arrayed by one« 

a 3 
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Fast Y, E. F., Esq,, now and at tlie Hme of making the array aforesaid. 

■ of the laid oonnty of piefe fet ont canae of challenge]. And 

thia the said C. D. ic ready to verify, whereapon he prayeth judgment, 
and that the said panel may he qnashed. 

If the challenge be demxirred to the party challengixig 
jcnns in the demnrrer^ and the matter is determined by the 
court* In case the challenge is oyermled, the judgment 
should be entered on the ori^nal record, or at visi pritis on 
the postea. {R. v. Edmonds, 4 B. & Aid. 471.) If the party- 
pleads to the challenge, 2 triers are (in the case at least of a 
challenge for favour, and also, it would seem, in the case of 
a principal challenge, unless the fact be admitted or appa- 
rent) appointed by the court, who are sworn and charged to 
try whetiier the array be an impartial or a favorable one* 
(See O'Brien v. Ry 2 H. L. Ga. 469.) These triers are 
generally 2 of the jurymen returned. The court may, ho^w- 
ever, in its discretion refer the trial to any other 2 ind^erent 
persons. (2 Hale, 275,^ If they find in favour of the 
challenge, a new venire is awarded to the coroners, or if 
they be interested, to the elisors. (See 1 Inst. 158 ; R. v. 
DoWy, 2 B. & C. 104.) If the triers find against the chal- 
lenge, the trial proceeds as if no such challenge had been 
made. The improper disallowance of a challenge is ground, 
not for a new trial, but for a venire de novo, (R, v. Edmonds, 
4 B. & Aid. 471.) A party may challenge to the polls after a 
challenge to the array has been decided against him. 

Challenges to the poll are threefold. — 1st. Peremptory, — ^A 
peremptory challenge is where a defendant challenges a juror 
without showing any cause. This challenge is not allowed 
to the prosecutor. A practice, however, which has con- 
tinued from the time of Edward I. to the present, practically 
enables the prosecutor to exercise the right of peremptory 
challenge. This practice is when a juror is called he is, if 
the prosecutor requests it, ordered to stand by ; and it is 
only when the panel has been exhausted — that is, when it 
appears that if the jurors ordered to stand by are excluded 
there will be a defect of jurors— that the prosecutor is com- 
pelled to show his cause of objection. {Mansell v. Reg,, 
Dear. & Bell 0. C. 876.) The court, except in certain cases, 
is bound to allow peremptory challenges to the defendant ; 
in cases of high treason, to the number of 85 (1 & 2 Ph. & M. 
c. 10; 7 & 8 Will. 8, o. 8, s. 2 ; 89 & 40 Geo. 8, c. 98) ; in 
the excepted cases of high treason, and in murder and all 
other felonies, to the number of 20. (6 Geo. 4, c. 60, s.. 29 ; 
2 Hawk. 0. 48, s. 78 ; 7 & 8 Geo. 4, c. 28, s. 8.) In cases 
of misdemeanor (Fost. 42), and on trial of collateral issues^ 
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HO right of peremptory challenge exists (Co. Litt. 156; Gray Ch.XXI« 

V. R, 11 CI. & Fin. 427) {a) ; but it is usual for the officer, 

on application to him, to abstain from calling any reasonable 
number of names objected to either by the prosecutor or by 
the defendant, taking care that enough be left to form a jury. 
Where several defendants are tried by the same inquest for 
treason or felony, each has a right to the fiill number of his 
-challenges; and if they refuse to join in them, the crown has 
the right of trying each, or any number of them, separately 
from the others, so as to prevent the delay which might 
Arise from the whole panel being exhausted by the challenges. 
(Fost. 106 ; 2 Hale, 268.) After a prisoner has challenged 
20 jurors peremptorily he may challenge others for cause. 
{R. V. Geach, 9 C. & P. 499.) 

2nd. Principal challenge to the polls is where cause is 
shown which, if found true, stands sufficient of itself without 
leaving anything to the discretion of the triers. Causes of 
this principal challenge are: — 1. Propter Iwnoris respectum^ 
where a peer or lord of parb'ament is sworn on a jury for the 
trial of a commoner. (Co. Litt. 156, b.) 2. Propter d^fec- 
turn, i. e.j on account of some personal objection, as infancy, 
-&C. 8. Propter affectum^ i, e., on the ground of presumed or 
actual partiality in the iuror, as if he be of affinity to either 
party, or in his employment, or is interested in the event, 
&c. So when an actual partiality is shown to exist, or if the 
Juror has expressed a desire as to the result of the trial, or 
an opinion as to the guilt or innocence of the defendants. 4. 
Propter delictum, i, e,, on the ground of infamy, as where 
the juror has been convicted or attainted of treason, felony, 
or any other infamous offence. (2 Hale, 277; 88 & 84 Yict* 
45. 77, s. 10.) 

8rd, Challenges to the poUs/or/arour are where, although 
the juror is not so manifestly partial as to render him liable 
to a principal challenge, there are, nevertheless, reasonable 
grounds for suspicion Uiat he will act under some prejudice 
or undue influence : as where he has been entertained in the 
house of the party, or has been arbitrator in the same 
matter; or where the juror and the party are fellow- servants, • 
or any other cause exists such as would constitute in the 
case of the sheriff a ground of challenge to favour to the whole 
panel. (Co. Litt. 157, b.) On this challenge to the poll for 
favour, whether the cause is sufficient or not is left to the 



(a) In Ireland there arc 20 peremptory challenges in all felonies, and 
6 in mbdemeanors. 
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m 

Past Y. conscience and discretion of the triers after bearing th6^ 
' evidence. 

If the challenge is to the first juror called, the court may 
select any 2 indifferent persons as triers ; if tiiey find against 
the challenge the juror will be sworn, and be joined with the 
triers in determining the next challenge ; bnt as soon as 2 
jurors have been found indifferent, and have been sworn, 
every subsequent challenge will be referred to their decision. 
(2 Hale, 275.) The triers* oath is: **You shall well and 
truly tr}' whether A. B. (the juryman challenged) stands in- 
different to the parties to this issue: so help you God."* 
The trial thus directed proceeds by witnesses called to 
support or defeat the challenge. The juror objected to may 
also be examined on the voir dire as to his qualification or 
the leaning of his affection. If the panel be so far exhausted 
by challenges that a full jury is not left, a fresh panel will be 
returned instanter ; and thereupon the defendant may chal- 
lenge peremptory any of those who were sworn before, if 
they are now returned ; but he cannot challenge them for 
cause except for some matter which has arisen since the 
original swearing. (2 Hale, 270; 1 Hale, 28, 261 ; 6 Geo. 4, 
c. 50, s. 20.) No cause of challenge to ibe jury, whether to 
the array or to the polls, can be taken, either in arrest of 
judgment or otherwise, after the jury are sworn, (i?. v. 
Sheppard, 1 Leach, 101 ; R. v. Sutton, 8 B. & C. 417.) The 
defendant is first put to show all his causes of challenge 
before the prosecutor need show any. (2 Hawk. c. 48,, 
8. 8.) 
Judge In a case of murder, and in other peculiar cases where a 

asking prisoner is not defended by counsel, the court will somstimes 
cwinsol to j^g^ gQjjjQ barrister present in court to defend him, who, of 
prisoner, course, does so gratuitously. 

Swearing In cases of felony the jury are sworn severally in the 
jury. following manner : — ** You shall well and truly try, and true 

deliverance make between our sovereign lady the Queen 
and the prisoner at the bar, whom you shall have in charge,, 
and a true verdict give according to the evidence : so help 
you God." 

In cases of misdemeanor the jury are sworn 4 at a time in 
the following terms : — ** You shall well and truly try the issue 
joined between our sovereign lady the Queen and the defen- 
dant, and a true verdict give according to the evidence : so- 
help you God." 

By 80 & 81 Vict. c. 85, s. 8, if any person summoned or 
required to serve as a juror in any civil or criminal proceed- 
ing refuse or be unwilling, from alleged conscientious 
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motives, to be sworn, the court or judge or other presiding Ch. XXI. 
officer or person qualified to administer an oath to a juror, 
upon being satisfied of the sincerity of such objection, may 
permit such person, instead of being sworn, to make his or 
her solemn affirmation or declaration in the words follow- 
ing:— 

'* I, A. B,y do solemnly, sincerely, and truly affirm and 
declare, that the taking of any oath is, according to my 
religious belief, unlawful ; and I do also solemnly, sincerely, 
and truly affirm and declare,*' &c. 

And whenever in any legal proceedings it is necessary or 
usual to state or allege that jurors have been sworn, it is not 
necessary to specify that any particular juror has made affir- 
mation or declaration instead of oath, but it is sufficient to 
state or allege that the jurors have been ''sworn or 
affirmed." 

In cases of treason or felony, when a full jury has been Giving the 

sworn, proclamation is made in the following form (a) : — prisoner 

in ctax^ 

•* If any one can inform my lords the Queen's justices, the Queen's . 
attomey-generalt or the Queen's serfeant, ere this inquest taken "between ^^^ 
our sovereign lady the Queen and the prisoners at the bar, of any treason, 
murder, felony, or misdemeanor committed or done by them or any of 
them, let him come forth, and he shall be heard; for the prisoners stand 
at the bar upon their deliverance." 

The clerk of arraigns or other proper officer then calls the 
prisoner, about to be tried, to the bar, and says : — 

** Oentlemen of the Jwry. — OThe prisoner stands indicted by the name of 
jL B^for that he, on the" \jkc, as in the indictment to tho end]. ** Upon 
■this indictment he has been arraigned, and upon his arraignment he has 
pleaded that he is not guilty : Your charge, therefore, is to enquire 
whether he be guilty or not guilty, and to hearken to the evidence" 

As to the mode of giving the prisoner in charge to the 
jury where a previous conviction is charged in the indict- 
menty see ante, p. 120. 

In cases of treason and felony, when the prisoner is given Stating, 
in charge to the jury, and in cases of misdemeanor, when &c-» case 
the jury are sworn, the counsel for the prosecution, or, if fo^^^^e 
there be more than one, the senior counsel opens the case to ^i^^*^^' 
the jury — that is to say, states the facts relied on on the 
part of the prosecution. It seems that in so doing counsel 
ought not to state the particulars of a confession made by 

(a) These forms slightly differ at quarter sessions* See Burn's 
Jostie^, Sessions. 
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Pabt V. the prisoner. Counsel cannot refer to cases in books of 
medical jurisprudence or the like in his address to the jury, 
{R. V. Taylor, 18 Cox C. C. 77.) If a prosecutor appears in 
person he cannot open his case ; he must be examined as a 
witness in the usual way. 

The mode of proof and examining witnesses, their com- 
petency, &c., is noticed post, Chapter 82. The witnesses, as 
well for the prosecution as the prisoner, in a case of felony 
are sworn thus : — =** The evidence you shall give to the court 
and jury sworn between our sovereign lady the Queen and 
the prisoner at the bar shall be the truth, the whole truth^ 
and nothing but the truth : so help you God." 

When a witness may make an affirmation or declaration 
instead of an oath, see post, Chapter 82. 

Any judge sitting at nisi prius, any court of oyer and ter- 
miner, and general gaol delivery, and any court of general or 
quarter sessions of the peace at the trial of any indictment or 
information, may cause the record to be amended, upon pay- 
ment of such colts, if any. as may appear reasonJe. 4L 
any variance appears between any matter in tenting or in 
print produced in evidence and the recital or setting forth 
thereof upon the record ; and, thereupon, the trial proceeds 
as if no such variance had appeared, and if the trial is at nisi 
prius the order for the amendment is indorsed on the postea, 
and returned together with the record ; — and thereupon the 
papers, rolls, and other records of the court from which the 
record issued are amended accordingly. (See 9 Geo. 4, 
c. 15 ; 11 & 12 Vict. c. 46, s. 4 ; 12 & 18 Vict. c. 45, 
8. 10.) 

By 14 & 15 Vict. c. 100, s. 1, whenever on the trial of 
any indictment (a) for any felony or misdemeanor there 
appears to be any variance between the statement in snch 
indictment and the evidence offered in proof thereof, in the- 
name of any county, riding, division, city, borough, town 
corporate, parish, township, or place mentioned or described 
in any such indictment, or in the name or description of any 
person or persons, or body politic or corporate, therein stated 
or alleged to be the owner or owners of any property, real or 
personal, which forms the subject of any offence charged 
therein, or in the name or description of any person or 
persons, body politic or corporate, therein stated or alleged 



(a) By sect. 30, " the word indictment shall be understood to indode 
iliformation," ** inquisition/' and " presentment," as well as indict- 
ment, and also 'any "plea/' "replication/' or other pleading, and any 
nisi prius record.'* 
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to be injured or damaged or intended to be injured or Ch. XXI. 
damaged by the commission of such ofifence, or in the christian 
name or surname, or both christian name and surname, or 
other description whatsoever, of any person or persons whom- 
soever therein named or described, or in the name or descrip- 
tion of any matter or thing whatsoever therein named or 
described, or in the ownership of any property named or 
described therein, the court before which the trial is had, 
may — if it shall consider such variance not material to the 
merits (6) of the case, and that the defendant cannot be pre- 
judiced thereby in his defence on such merits — order such 
indictment to be amended, according to the proof, by some 
oficer of the court or other person, both in that part of the 
indictment where such variance occurs and in every other 
part of the indictment which it may become necessary to 
amend, on such terms as to postponing the trial to be had 
before the same or another jury, as such court shall think 
reasonable : after any such amendment the trial proceeds, 
in the same manner and with the same consequences, 
with respect to the liability of witnesses to be indicted for 
pequry and otherwise, as if no such variance had occurred ; 
— if such trial be had at nisi prius the order for the amend- 
ment is endorsed on the postea, and returned together 
with the record, and thereupon such papers, rolls, or other 
records of the court from which. such record issued as it may 
be necessary to amend must be amended accordingly by the 
proper officer, and in all other cases the order for the amend- 
ment must either be endorsed on the indictment or engrossed 
on parchment, and filed, together with the indictment, among 
the records of the court : — ^where the trial is so postponed 
as aforesaid the court may respite the recognizances of the 
parties and witnesses ; fresh recognizances are not necessary : 
— where any such trial is to be had before another jury 
the crown and the defendant are entitled to the same chal- 
lenges as they were entitled to on the first trial. 

By sect. 2, every verdict and judgment given after the 
making of any amendment under this Act is of the same force 
and effect as if the indictment had originally been in the 
form in which it was after such amendment was made. 

By sect. 8, if it become necessary to draw up a formal 
record where an amendment has been made under this Act, 
such record must be drawn up in the form in which the 
indictment was after amendment made, without taking notice 
of the fact of such amendment having been made. 

(b) See JPctciJic Steam Navigation Co. v. Lewis, 16 M . & W. 783. 
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Summing' 
up evi- 
dence 
where no 
witnesses 
called for 
defence. 



One count charged Winch with stealing the property of 
E. Bobinsonand others ; another count charged Chaplin with 
the substantive felony of receiving the aforesaid goods. 
Winch pleaded guilty, and on the trial of Chaplin the 
felonious receiving was proved, but the names of the prose- 
cutors were not proved ; and it was held that the count for 
receiving might be amended by stating the goods to be the 
property of persons unknown. (R. v. Winch, 6 Cox C. C. 528.) 

An amendment will not be made where the effect will be 
to change the ofifence from a felony to a misdemeanor. (R, v. 
Shott, 2 C. & K. 206.) An amendment ought not to be made 
if the indictment would thereby be liable to be objected to on 
demurrer, though it would be good after verdict ; as the pri- 
soner would be deprived of his right to demur to it (jB. v. 
LaUementj 6 Cox C. C. 204) ; and it seems an amendment 
ought not to be made for the purpose of making a defective 
indictment a good one. (J?, v. James, 12 Cox C. 0. 127.) 
Whether an amendment should be made or not is for the 
judge, and no question should be left to the jury as to any 
fact which may arise as to the propriety of making it. 
(See Bartlett v. iimith, 11 M. & W. 483; R. v. Frost, 
Dears. C. C. 474.) The amendment must be made by the 
court before which the trial takes place. {R. v. Harris, 
Dears. C. C. 844.) Before the J. Acts it was held that if 
the record was removed into the Court of Queen's Bench, 
and the trial was at nisi prius, the judge, with the consent 
of counsel, might reserve for the court above the question 
whether the amendment ought to have been made, with 
leave to enter a verdict for the crown if the amendment 
ought to have been made. (R. v. Sturge, 8 E. & B. 784. 
And see li. v. Dukinfteld, 4 B. & S. 158.) As a general 
rule, the proper course when the counsel for the prosecution 
wishes for an amendment, is for him to ask for it before he 
closes his case ; but it seems that an amendment may be 
made at any time before the verdict, but not afterwards. 
{R, V. Frost, Dears. C. C. 474.) Where the indictment as 
it originally stood was proved at the trial, but as amended 
it was not, the Court of Criminal Appeal, on a case reserved^ 
quashed the conviction. (jB. v. Barnes, 85 L. J. M. C. 204, 
L. R. 1 C. C. R. 45.) 

By 28 & 29 Vict. c. 18, s. 2, " if any prisoner or prisoners, 
defendant or defendants, shall be defended by counsel, but not 
otherwise, it shall be the duty of the presiding judge, at the 
close of the case for the prosecution, to ask the counsel for 
each prisoner or defendant so defended by counsel whether 
he or they intend to adduce evidence, and in the event of 
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none of them therenpon annoTmcing his intention to adduce Ch. XXI. 
evidence, the counsel for the prosecuiion shall be allowed 
to address the jury a second time in support of his case, for 
the purpose of summing-up the evidence against such prisoner 
or prisoners, or defendant or defendants." Counsel for the 
prosecution only avails himself of the privile&^e of summing- 
np the evidence given by this Act where the circnmstancis 
of the case renders it advisable for him to do so ; as where 
something has transpired in the evidence which renders some 
explanation by him necessary. 

When the prisoner is defended by counsel, counsel, if Stating, 
necessary, cross-examines the witnesses for the prosecution, f^*^« 
and addresses the jury (c), and examines the witnesses, if the de- 
any, called on the prisoner's behalf. A prisoner not defended fence. 
by counsel may cross-examine the witnesses for the prosecu- 
tion himself and address the jury. By 6 & 7 Will. 4, c. 14, 
8. 4, all persons under trial are entitled at the trial to inspect 
VTithout fee or reward all depositions or copies thereof which 
have been taken against them, and returned to the court. 
When 2 prisoners jointly indicted are defended by different 
counsel, each counsel, and, in general, in the order of 
seniority, cross-examines, and addresses the jury for his 
client. When the judge thinks it desirable he will permit 
counsel to cross examine and address the jury in some other 
order. The defendant himself may address the jury and 
examine and cross-examine witnesses, and counsel on his 
behalf may argue any points of .'aw that may arise in the 
course of the trial, and suggest questions for the cross- 
examination of the witnesses ( ii. v. Parkins ^ By. & M. 166); 
but the defendant cannot have counsel to examine and cross- 
examine the witnesses and address the jury himself. {R, v. 
White, 3 Camp. 98.) 

At the present time it is not the practice for the judge Interro- 
or any other person to put, at the trial, any questions to ^^^ff 
the accused respecting the facts of the case — tiiis was other- P"^°^^^- 
wrise formerly — but sometimes it may be proper for the 
judge to ask some question of the accused : as when in his 
defence he makes a statement to the jury which requires 
explanation, in order to make it intelligible, and without 
which the accused might be prejudiced, and the like. 

(c) In R. V. Weston, 14k Cox C. C. 350, upon coonscl for the defence 
stating that he regretted he could not give the prisoner's account of the 
matter, Cocebitbn, C. J., said counsel might do so as he was in place 
of the prisoner, and entitled to say anything which the prisoner might 
say, for which he would be entitled to consideration and credence if 
consistent with the evidence. 
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The reply- 



Adjonm- 
inent of 
trial. 



Sometimes when the prisoner giyes new matter in evidence 
wHch counsel for the proseeation eonld not have foreseen, 
evidence in reply may be given for the pnrpose of answering 
such new matter. 

The general mle is, that the evidence in reply mnst hear 
directly or indirectly npon the subject matter of the defence, 
and ot^t not to consist of new matter unconnected with the 
defence, and not tending to controvert or dispute it. But 
this general rule may be enforced or relaxed at the discretion 
of the court, which will be exercised for the pnrpose of 
attaining the ends of justice. {Wright v. Wilcox^ 9 C. B. 
650.) 

By 28 & 29 Vict. c. 18, s. 2, " upon every trial for felony 
or misdemeanor, whether the prisoners or defendants, or any 
of them, shall be defended by counsel or not, each and every 
such prisoner or defendant, or his or their counsel respec- 
tively, shall be allowed, if he or they shall think fit, to open 
his or their case or cases respectively ; and after the conclu- 
sion of such opening, or of all such openings, if more than 
one, such prisoner or prisoners, or defendant or defendants, 
or their counsel, shall be entitled to examine such witnesses 
as he or they may think fit, and when all the evidence is 
concluded to sum up the evidence respectively ; and the right 
of reply, and practice and course of proceedings, save as 
hereby altered, shall be as at present." 

Where the prisoner gives any evidence, though only to 
character, the counsel for the prosecution has the right to 
reply ; when the evidence is only as to character, the right 
is seldom exercised ; but cases may occur when it is fit and 
proper to do so (a). The attorney or solicitor-general 
appearing in person on behalf of the crown has a right to 
reply, though no evidence be given by the prisoner. (See 8 
Buss, on Crimes, note (;?), p. 431.) 

A trial may be adjourned from day to day. Where a trial 
for treason or felony is so adjourned the jury are kept 
together during the night, under the charge of officers of the 
coart. In misdemeanors they are almost always allowed to 
go home ; but when allowed to do so they should not con- 
verse with any person on the subject of the. trial. K a 
prisoner be taken ill during the progress of the trial so as to 
be unable to remain at the bar, the jury may be discharged. 



(a) See 7 C. & P. 676; JZ. v. Stannard, 7 C. & P. 673. It seems 
that where evidence is called to character the right to reply is not 
limited to such evidence, bat the reply may be on the whole case. (B* 
V. IFhitinsf, 7 C. & l\ 771.) 
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and the prisoner on recovery may be tried by another jury. Ch. XXI. 
(i?. V. Stevenson, 2 Leach, 646.) 

The judge presiding at the trial may allow the jury to view by 
view the locus in quo at any time during the trial. (-R. v. jury. 
Martin, 41 L. J. M. C. 113 ; R, v. P. McNamara, 14 Cox 
€.0.229.) 

It seems a bill of exceptions will not lie even in a case of Bill of 
misdemeanor. (8 Buss, on Crimes, 318.) excep- 

No agreement can be made before verdict as to referring g^^f^^g. 
the case or as to giving compensation to the prosecutor ; but q^^q^ 
after verdict sometimes there may be a reference, or the 
matter may stand over for the defendant to compensate an 
iujured party, and the award or compensation given may be 
taken into consideration by the court when sentencing the 
defendant. (A'ieir v. Lemnan, 9 Q. B. 371 ; E, v. Blakemore, 
14 Q. B. 644.) 

Upon the conclusion of the speech of the counsel who has Summing- 
the right to reply, or has the last word, the judge sums up ?P,^y 
the case to the jury, explains the law of the case where ^ ° * 
necessary, and leaves to them the question or questions of 
fact which they have to decide. Where the case is a very 
clear one the judge will sometimes leave the case to the jury 
without any summing-up by him. 

In treason and felony the verdict of the jury is given in Verdict, 
open court in the presence of the prisoner ; but in a case of 
misdemeanor the verdict may be given in the absence of the 
defendant. (Co. Litt. 227 b.) The foreman states what is 
the verdict of the jury. It is either general or special. It 
is general where the jury find the defendant guilty or not 
^guilty. A special verdict is where the facts of the case alone 
are found by the jury, the legal inference from them being 
referred to the court. A special verdict should state posi- 
tively the facts, and not evidence of them ; and all the facts 
necessary to enable the court to give judgment should be 
found. (2 Hawk. c. 47, s. 9.) If the verdict be so imper- 
fect that no judgment can be given upon it, a venire de novo 
may be awarded. [Witisor v. B,, 35 L. J. M. C. 133.) 

The jury may find the defendant guilty on some counts 
and not guilty on others. 

Where there are several defendants the jury may in general 
find one guilty and acquit the others ; but there are exceptions 
to this : thus, if upon an indictment for a conspiracy, charging 
all the defendants and no others with conspiracy, the jury 
cannot acquit all the defendants but one. (2 Hawk. c. 47, s. 8.) 
Upon an indictment against 2 persons, charging them with 
A joint and single offence, both or either may be found guilty, 
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Past V. bnt one caimot be fonnd guilty of one part of the charge and 

the other of another part ; and if they be so fonnd guilty, 

judgment cannot be passed upon one unless a pardon be 
obtained or a nolle prosequi be entered as to the other. {R. 
V. Beinpstead, R. & R. 844.) Before the 14 & 15 Vict. 
c. 100, if two were charged jointly with receiving stolen 
goods, a joint act of receiving must have been proved : proof 
that one received in the absence of the other, and afterwards 
delivered to him, would not suffice ; but this was amended 
by the 14th section of that statute, which provided that if, 
upon the trial of two or more persons indicted for jointly 
receiving any property, it should be proved that one or more 
of such persons separately received any part of such pro- 
perty, it should be lawful for the jury to convict upon suck 
indictment such of the said persons as should be proved to 
have received any part of such property; and see now 
24 & 25 Vict. c. 96, s. 94. It seems that several persons 
present at a homicide may be found guilty in Afferent 
degrees — one of murder, the others only of manslaughter. 
(1 Buss, on Crimes, p. 800; B, v. RichardSy 13 Cox C. C. 
611.) — ^And it seems, but this is not quite clear, that where 
several persons are indicted for burglary and larceny, one 
may be found guilty of burglary and larceny, and the others 
of tiie larceny only. {R. v. Butterworth, B. & B. 520 ; see H. 
V. Turner, 1 Sid. 171 ; 2 Buss, on Crimes, p. 49.) Upon an 
indictment against 8 for maliciously wounding with intent to 
do grievous bodily harm, the jury may convict 2 of the 
felony charged and the third (under 14 & 15 Yict. c. 19,. 
8. 5, post, p. 141) of unlawfully wounding. {R, v. Cunning- 
ham, BeU C. C. 72.) 

By 14 & 15 Yict. c. 100, s. 9, if, on the trial of any 
person charged with any felony or misdemeanor it appear to 
the jury upon the evidence that the defendant did not com- 
plete the offence charged, but that he was guilty only of an. 
attempt to commit the same, such person is not entitled to 
be acquitted, but the jury may return as their verdict that 
the defendant is not guilty of the felony or misdemeanor 
charged, but is guilty of an attempt to commit the same, and 
thereupon such person is liable to be punished for the 
attempt ; and no person so tried is Hable to be afterwards 
prosecuted for an attempt to commit the felony or misde- 
meanor for which he was so tried. Upon this clause the 
defendant can only be convicted of the attempt to commit 
the offence with which he is charged. {R. v. McPhersoUy 
Dears. & B. 197 ; 26 L. J. M. C. 184.) 

By 14 & 15 Yict. c. 100, s. 12, if, upon the trial of any 
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person for any misdemeanor it appear that the facts given in Ch. XXI. 
evidence amount in law to a felony, such person is not 
entitled to be acquitted of such misdemeanor ; and no person 
tried for such misdemeanor is liable to be afterwards prose- 
•cuted for felony on the same facts, unless the court before 
which such trial is had think fit, in its discretion, to dis- 
charge the jury from giving any verdict upon such trial, and 
to direct such person to be indicted for felony; in which case 
such person may be dealt with in all respects as if he had not 
l)een put upon his trial for such misdemeanor. 

By 14 & 15 Vict. c. 19, s. 5, "if, upon the trial of any 
indictment for any felony, except murder or manslaughter, 
where the indictment shall allege that the defendant did cut, 
stab, or wound any person, the jury shall be satisfied that the 
defendant is guilty of the cutting, stabbing, or wounding 
charged in such indictment, but are not satisfied that the 
defendant is guilty of the felony charged in such indictment, 
then and in every such case the jury may acquit the defen- 
dant of such felony, and find him guilty of unlawfully cut- 
ting, stabbing, or wounding, and thereupon such defendant 
shall be liable to be punished in the same manner as if he 
had been convicted upon an indictment for the misdemeanor 
of cutting, stabbing, or wounding." (See R, v. MiU£r, 14 
Cox C. C. 856.) 

If the jury are unable to agree upon their verdict without 
retiring from the jury box, they withdraw to a convenient 
place. Before 88 & 84 Yict. c. 77, s. 28, an officer was 
sworn to keep them without meat, drink, or fire, candle- 
light only excepted ; to sufier none to speak to them^ nor to 
speak to them himself, except only to ask them whether they 
agreed, without leave of the court. (2 Hale, 296.) By the 
above enactment "jurors, after having been sworn, may, in 
the discretion of the judge, be allowed at any time before 
giving their verdict the use of a fire when out of court, and be 
allowed reasonable refreshment, such refreshment to be pro- 
ctured at their own expense.'' A judge is not bound to 
receive the first verdict which the jury give. He may direct 
them to re-consider it. The verdict which they ultimately 
return is the true verdict to be recorded. {R* v. Meanyj 82 
L. J. M. 0. 24.) The judge may, if a necessity requires it, 
discharge the jury without giving a verdict, thus he may do so 
if the jury after much deliberation are not able to agree on 
their verdict. Such a discharge is not a bar to a subsequent 
trial of the prisoner for the same o£fence either upon the same 
or a fresh indictment. {Windsor v. R.y 85 L. J. M. C. 161; 
L. B. 1 Q. B. 289, 890. And see this case as to giving a 
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Pabt V. verdict ou a Sunday and see Criminal Code Commissioners 

Beport, p. 37.) If, before the delivery of the verdict, one 

of the jnry die, or be taken so ill that he is not able to pro- 
ceed with the trial, the remaining 11 will be discharged and 
a new jury may be sworn or a new juror added to the 11, 
in which case the jury must be sworn anew, and the trial 
begins again. 
Calling on In treason and felony (but not in a case of misdemeanor),, 
prisoner if the defendant be convicted it is demanded of him by the 
^t^^ court what he has to say, why the court should not proceed 
judgment. ^ judgment against him. {O'Brien y. K, 2 H. L. 465.) 
"When so called upon the defendant may move in arrest of 
judgment, he may plead the Queen's pardon if he has not 
had an opportunity of pleading it before {ante, p. 127), lie 
may set up a pardon by statute, he may plead that he is 
insane (a), or that he is not the person convicted. These col- 
lateral issue of fact are decided instanter. At this stage tlie 
defendant could formerly have claimed the benefit of clergy 
which is now abolished (6). 
Arrest of As to arrest of judgment, the defendant may in treason or 
judgment, felony and also in a case of misdemeanor, between the con- 
viction and sentence, but not afterwards, move the court in 
arrest of judgment. (32 Geo. 8, c. 66, s. 4.) This motion 
can be founded only on some objection apparent on the face . 
of the record. We have already noticed, ante, p. 96, what 
defects are cured by statute and by verdict. If the judgment 
be arrested all the proceedings are set aside and judgment 
of acquittal given. 

After judgment for a capital felony, if the prisoner be a 
woman, she is set to the bar and the clerk says to her : — 
*'C. D. hold up your hand, you stand attainted of felony, 
what can you say for yourself in stay of the execution of the 
judgment which has been given against you." 

When so called upon, if she alleges, or the court has reason 
to suppose, that she is pregnant, the law is, that a jury of 
twelve matrons shall be impannelled and sworn to try whether 

(a) In 1 Chit. Crim. Law, 760, it is stated, " It has from the earliest 
periods been a rule, that though a man be in the full possession of hia 
senses when he commits a capital offence, if he become non compos after 
it, he shall not be indicted, if after indictment he shall not be convicted,, 
if after conviction, he shall not receive judgment, if after judgment lie 
shall not be ordered for execution.'' 

(b) As to benefit of clergy, see post. Chapter 37. By the 7 & S 
Qeo, 4, c. 28, s. 6, it is enacted that benefit of clergy with respect to per- 
sons convicted of felony shall be abolished and see 4 & 5 Vict. c. 22, 
m to peers of parliament. 
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or not she is quick -with the child, and in case they shall find Ch. XXI. 

in the affirmative, the court is to respite the execution of such 

offender until she shall he delivered of a child, or it is no 
longer possible in the course of nature that she should be so 
delivered. The forms of oath to such jury of matrons are as 
follows : — 

"You, as forematron of this jury, shall swear that you will 
search and try the prisoner at the bar, whether she be with 
child of a quick child, and thereof a true verdict give, accord- 
ing to your skill and understanding. — So help you God.'* 

The oath to each of the other matrons is then adminis- 
tered : — 

" The same oath which your forematron has taken on her 
part, you shall well and truly observe and keep on your part. 
— So help you God.'* 

For the purpose of determining whether the woman is 
quick with child or not, the jury retire to some convenient 
place, and when they have agreed upon their verdict they 
return to the court and deliver it. If it is found that she is 
quick with child execution is respited. 

The court, when nothing occurs to prevent it, usually sen- Sentence* 
iences the defendant at the assizes or sessions at which the 
trial takes place, and immediately after the verdict is given. 
When a question is reserved as mentioned post^ for the con- 
sideration of the Court for Crown Cases Keserved the judg- 
ment may be postponed. The general provisions as to 
sentences and punishments are considered in the next 
chapter. 

in practice the formal record is hardly ever made up. Formal re- 
tmless it is necessary to do so for the purpose of bringing cord, 
error or for some other reason — ^it is made up from the minute 
book kept by the officer of the court. 

By the 24 & 25 Vict. c. 96, (the Larceny Act, 1861), s. 100, Awarding 
if any person guilty of any such (c) felony or misdemeanor restitution 
as is mentioned in this Act, in stealing, taking, obtaining r,ropertv 
ea:torting, embezzling, converting, oi' disposing of, or in know- &c. 
ingly receiving any chattel, money, valuable security, or other 
property whatsoever, is indicted for such offence, by or on 
the behalf of the owner of the property, or his executor or 
administrator, and convicted thereof, in such case the property 
must be restored to the owner or his representative ; and in 
every such case the court before whom any person is tried 



(<?) This section applies where goods, &c., have been obtained hj false 
pretences. (JB. v. Stancliffe, 11 Cox C. C. 318; ^. v. Goldsmith, 12 
Cox C. C. 594.) 
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Past y. for any sneh felony or misdemeanor has power to aw-ard from 

time to time writs of restitution for the said property, or to 

order the restitution thereof in a summary manner ; bnt if it 
appears before any award or order made that any valnable 
security has been bond fide paid or discharged by some person 
or body corporate liable to the payment thereof, or being a 
negotiable instroment has been h&n& fide taken or received, 
by transfer or delivery, by some person or body corporate^ 
for a jnst and valuable consideration, without any notice or 
without any reasonable cause to suspect that the same had 
by any felony or misdemeanor been stolen, taken, obtained, 
extorted, embezzled, converted, or disposed of, in such case the 
court can not award or order the restitution of such security: 
nothiwj in this section contained applies to the case of any pro- 
secution of any trustee, banker, merchant, attorney, factory 
broker, or other agent, intrusted with the possession of goods or 
documents of title to goods, for any misdemeanor against this 
Act, 

By 85 & 86 Yict. c. 98, s. 80, ** if any person is convicted 
in any court of feloniously taking, or finmdulently obtaining 
any goods and chattels, and it appear to the court that the 
same have been pawned with a pawnbroker, the court, on 
proof of the ownership of the goods and chattels, may if it 
think fit, order the delivery thereof to the owner, either on 
payment to the pawnbroker of the amount of the loan or 
any part thereof, or without payment thereof or of any 
part thereof, as to the court, according to the conduct of the 
owner and the other circumstances of the case, seems just 
and fitting." 

It has been held that if a party convicted of stealing goods 
has sold them for money which is in his possession, the money- 
may be ordered to be given up to the prosecutor, the owner 
of the goods ; but it may be doubtful whether this can be 
done (a). One stole cattle and sold them in open market at 
Coventry, nnd was immediately apprehended by the sheriffs 



(a) In a case like this an order may be made for the payment by 
the prisoner to the prosecutor of a sum not exceeding £100 by way of 
satisfaction or compensation for the loss of the goods, which order can 
be enforced; see 33 & 34 Vict. c. 23, s. 4, post, p. 158; or if it appears 
to the Court by the evidence that the prisoner has sold the stolen pro- 
perty to any person, and that such person had no knowledge that the 
same was stolen, and that moneys were UCken from the prisoner on hia 
apprehension, the Court may, on the application of the purchaser, and 
on the restitution of the property to the prosecutor, order that out of 
such moneys a sum not exceeding the proceeds of the sale be delivered 
to the purchaser ; see 30 & 31 Vict. c. 35, s. 9, past p. 146. 
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of Coventry, who seized the money, and the thief was Ch.XXI. 
hanged at the suit of the owner of the cattle ; and by the — — 
Court the party shall have restitution of the money, notwith- 
standing the words of the 21 Hen. 8, c. 11, ''the goods 
stolen," &c.; and Cbooke, J., said that this was usual at 
Newgate. (Haris's case, Noy. 128.) Where a servant took 
gold from his master and changed it -into silver, it was held 
that the master should have restitution of the silver by 21 
Hen. 8, c. 11 (Hanberries* case, cited in Holiday v. Hicks^ 
-Cro. El. 661); and where a prisoner was convicted of steal- 
ing a bill of exchange for £100 and a considerable sum of 
money, and the evidence tended to show that he purchased 
a horse with part of the proceeds of the bill, the Court 
ordered the horse to be delivered to the prosecutor. {Rex v. 
Fowelly 7 C. & P. 640, the Common- Serjeant, after consult- 
ing GuRNEY, B., and Williams, J. ; see Reg. v. lite City of 
London, 1 E. B. & E. 609 ; 27 L. J. M. C' 281, sei query.) 
!Fhe order of restitution is cumulative to the ordinary remedy 
by action, and is not a condition precedent to such remedy, 
and the only consequence of the court refusing an order is, 
to leave the owner to the ordinary remedy by action ; and 
in such case the owner may maintain an action for the stolen 
goods after the conviction of the thief; if the goods have 
been sold in market overt, the property in them is revested 
in the owner on conviction of the thief. {Scattergood v. 
Sylvester, 16 Q. B. 606; JR. v. StancUfe. 11 Cox C. C. 
S18.) 

At p. 40 of the report of the Criminal Code Commissioners 
it is stated, '* Where property has been stolen, no change in 
the property is produced by the theft, but a bond fide pur- 
chaser in market overt acquires under the common law a 
property superior to that of the true owner. By the general 
law merchant a bond fixle purchaser of a negotiable instru- 
znent, though it may be from a thief, acquires a property 
superior to that of the true owner. By the common law 
-where property has been parted with under a contract ob- 
tained by fraud, the property passes, though it may be 
reclaimed and the contract rescinded ; but the right of a bond 
jfide purchaser for value before rescision is superior to that of 
the formox owner. And by the Factors' Acts purchasers from 
agents entrusted with goods or the title to goods acquire a 
title superior to that of the true owner. The existing statute 
law, 24 & 26 Vict. c. 96, s. 100, however, rewards one who 
prosecutes with success by depriving the innocent purchaser 
in market overt, and the innocent purchaser of property ob 
tained by a contract not yet rescinded, of the property which. 
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Past V. they have iDnocently acquired (a) ; yet at the same time the 

enactment excepts the cases of negotiable instruments and 

property pledged or sold by agents within the Factors' Acts. 
If there is any ground for these exceptions other than the 
fact that the mercantile classes who would suffer without them 
are vigilant and powerful, we cannot perceive it." 

By 30 & 81 Vict. c. 36, s. 9, ** where any prisoner shall be 
convicted, either summarily or otherwise, of larceny or other 
offence, which includes the stealing of any property, and it 
shall appear to the Court by the evidence thiat the prisoner 
has sold the stolen property to any person, and that such per- 
son has had no knowledge that the same was stolen, and thai 
any monies have been taken from the prisoner on his appre- 
hension, it shall be lawful for the court, on the application of 
such purchaser, and on the restitution of the stolen property 
to the prosecutor, to order that out of such monies a sum not 
exceeding the amount of the proceeds of the said sale be 
delivered to the said purchaser." 

An enactment 2 & 3 Yict. c. 71, {b) s. 29, which has appli- 
cation within the metropolitan police district should be noticed. 
By this enactment " if any goods or money charged to be 
stolen or fraudulently obtained shall be in the custody of any 
constable by virtue of any warrant of a justice, or in prose- 
cution of any charge of felony or misdemeanor in regard to- 
the obtaining thereof, and the person charged with stealing 
or obtaining possession as aforesaid shall not be found, or 
shall have been summarily convicted or discharged, or shall 
have been tried and acquitted, or if such person shall have 
been tried and found guilty, but the property so in cus- 
tody shall not have been included in any indictment upon 
which he shall have been found guilty, it shall be lawful for 
any magistrate to make an order for the delivery of such 
goods or money to the party who shall appear to be the 
rightful owner thereof, or in case the owner cannot be ascer- 
tained, then to make such order with respect to such goods 
or money as to such magistrate shall seem meet : Provided 
always, that no such order shall be any bar to the right of 
any person or persons to sue the party to whom such goods 

(a) In Moyce v. Newinffton, L. B. 4 Q. B. D. 32; 48 L. J. Q. B.125, 
a construction is put on the section which, if sustained would render the 
alteration proposed less necessary. It is, however, as it seems to us, 
better to put an end to all doubt. QucBry whether this case can be sus- 
tained, see Scattergood v. Silvester, 15 Q. B. 506 ; 19 L. J. Q. B. 407;^ 
Undtay y, Cundy, 46 L. J. Q. B. 233 ; L. B. 2 Q. B. D. 96; 14 Cor 

(p) This 18 an Act for regulating the police courts of the metropolis. 
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or money shall be delivered, and to recover such goods or Ch. XXL 
money from him, by action at law, so that such action shall " 

be commenced within six calendar months next after snch 
order shall be made.** 

The plaintiff was tried and acquitted on a charge of steal- 
ing a diamond ring and pin found on his person. The 
defendant, a superintendent of police, into whose hands the 
goods had come in the ordinary course of proceedings, did 
not deliver the goods to the plaintiff, but within a reasonable 
time applied to a metropolitan police magistrate, under the 
above enactment, for an order as to how he was to dispose of 
the goods. The magistrate after hearing evidence, including 
that of the plaintiff, adjourned the hearing to a day which 
had not expired at the time of pleading the statement of 
defence. In an action for the detention and conversion of 
the goods, — Held, on demurrer to the statement of defence 
based on the above facts, that the defendant having within 
a reasonable time proceeded in accordance with the provisions 
of the Act to place the matter in the hands of the magis- 
trate, was not liable. {Bulloch v. DurUap, 46 L. J. Ex. 
150.) 



h2 
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paotv. chapteb xxn. 

SENTENCES AND PUNISHMENTS (a). 

Death - - - - •• - --p. 148. 

Penal servitude -------p. 149. 

Imprisonment and hard labour - - - - p. 161. 

Solitary confinement - - - - - -p. 152. 

Whipping -•---.--p. 152. 

Fines and sureties for the peace • - - - p« 168. 

Subjection to supervision of police ' - - - p. 158. 

Where previous conviction - - r - - p. 156. 

For felonies not othenoise pv/nishable - - - p. 156. 

Forfeiture for felony , dc, • - - - - p« 157. 

For misdemeanors - - - - - • P- 169. 

When prisoner already under sentence - - - p« 160. 

Of juvenile offenders - - - - - - p* 160. 

Suffering punishment same effect as pardon - " P* l^l- 

Judgment where one count is bad - - - - p- 161. 

Altering sentence' - . - - - - - p. 161. 

Eepiieve - - -- - - - -p« 161. 

Peath. Most of the enactments inflicting the punishment of death 

are now repealed. (See 1 Bass, on Crimes, p. 64.) 
Death is the punishment for high treason, murder, and 
piracy where murder is attempted. (1 Vict. c. 88, s. 2 ; 
1 Buss, on Crimes, 255 (6).) 

Upon every conviction for murder the court must pro* 
Bounce sentence of death. (24 & 25 Yict.'c. 100, ss. 1 and 2.) 

By 4 Goo. 4, c. 48, whenever any person is convicted of 
any felony (except murder) which hy law he was excluded 
the heaefit of clergy in respect thereof the court may, where 
ijie case is one fit for the royal mercy, abstain from pro- 
nouncing judgment of death, and, after the proper officer has 
asked the offender whether he hath anything to say why 
judgment of death should not be recorded against him, order 



(a) As to the classification and treatment, &c., of priBonen 
40 & 41 Yict. c. 21. 

(5) See 27 & 28 Vict. c. 119, s. 30, as to a person subject to that Act 
uulawf ally settmg fire to any dockyard, &c., suffering death. 
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finch judgment to be entered of record ; and a record of snch Ch. XXII. 

judgment has the like effect as if it had been pronounced in 

open court and the offender had been reprieved by the 
court. 

The punishment; of death is inflicted by hanging the 
offender by the neck till he is dead. 

By the 31 & 32 Vict. c. 24, s. 2, judgment of death for 
murder, is carried into effect within the walls of the prison (c) 
in which the offender is confined at the time of execution ; 
certain persons have to be present at the execution, &c. By 
24 & 25 Vict. c. 100, s. 3, the body of every person executed 
for murder is buried within the precincts of the prison in 
which he was last confined after conviction, and the sentence 
of the court so directs. The *Secr6tary of State has, how- 
ever, power under certain circumstances to direct the burial 
elsewhere. 

The Central Criminal Court (Prisons) Act, 1881, states 
how a judgment of death passed at that court is to be carried 
into execution! 

Transportation as a punishment is now abolished (20 & 21 Penal 
Vict. c. 8), and in lieu thereof, penal servitude has been servitude, 
introduced ; and where by statute an offender is liable to be 
transported for a term of more than 7 years^ the minimum 
sentence of penal servitude is such term (d) ; and in any case 
in v^hich, before the passing of the 16 & 17 Vict. c. 99, 
sentence of 7 years transportation might have been passed 
the maximum sentence is 7 years, the minimum 5 years. 

By 27 & 28 Vict. c. 47, s. 2, no person shall be sentenced 
to penal servitude in respect to any offence conmiitted after 
25th July, 1864, for a period of less than 5 years, and where 
under any Act now in force a period of less than 5 years is 
the utmost sentence of penal servitude that can be awarded, 
a period of 5 years shall, in respect to any offence committed 
after the 25th July, 1864, in such Act be substituted for the 
less period ; and where under any Act now in force a period 
of either less or more than 5 years may be awarded as a 
sentence of penal servitude, the least sentence Of penal ser- 
vitude that can be awarded under that Act shall, in respect 
to any offence committed after the 25th July, 1864, be a 
period of 5 years ; and where any person shall on indictment 
be convicted of any crime or offence punishable with penal 

(c) See 40 & 41 Vict. c. 21, s. 82 ; 42 Vict. c. 1, s. 3. 

(cQ See 9 & 10 Vict. c. 24, 8. 1. In this case the court, instead of 
penal servitude, may award sentence of imprisonment with or wiihout 
hard labour for any period not exceeding 2 years. 
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FabiT. servitude, after baving been previoiufy (a) convicted of 
^ felony, or, in Scotland, of any crime (whether snch previons 

conviction shall have taken place npon an indictment or 
nnder the provisions of the Act 18 & 19 Yict. c. 126), the 
least sentence of penal servitude that can be awarded in snch 
case shall be a pmod of 7 (b) years. 

The Acts relating to penal servitude are the 16 & 17 Yiet. 
c. 99; 20 & 21 Yict. c. 8; 27 & 28 ^ct. c. 47. A person 
sentenced to penal servitude is in general, during the term of 
his sentence, confined in some prison or place of confinement 
in the United Kingdom, and kept to hard labour or otherwise 
dealt with as persons sentenced to transportation formerly 
were. (16 & 17 Vict. c. 99, s. 6.) A convict sentenced to 
penal servitude for a term of years who behaves well gets a 
part of his sentence remitted ; and sometimes this is the case 
where the sentence is for life. 

By 27 & 28 Vict. c. 47, amended by 34 & 35 Vict. c. 112 
(The Prevention of Crimes Act, 1871), (d) Her Majesty may 
grant to a person undergoing sentence of penal servitude a 
license to be at large during the remaining portion of the 
term to which he has been sentenced. This Hcense is granted 
sul]ject to certain conditions, and is forfeited if the holder of 
it be convicted by a jury of an indictable offence, and may be 
revoked if he be convicted summarily. The license is also 
liable to forfeiture and revocation in certain other cases. If 
it appears from the facts proved before a court of summary 
jurisdiction — ^when the ;holder of a license is brought before 
such court under the circumstances mentioned in The Pre- 
vention of Crimes Act, 1871, s. 8 — ^that there are reasonable 
grounds for believing that the holder is getting his livelihood 
by dishonest means he is deemed to be guilty of an offence, 
and his license is forfeited. 

The holder of a license has to notify the place of his resi- 
dence to the chief officer of police of the district in which he 
resides subject to certain penalties. How, such notification 
is to be made, see 42 & 43 Vict. c. 55 (The Prevention of 
Crimes Act, 1879), s. 2, noticed, post, p. 154. Constables and 
police officers have power, under certain circumstances, to 
arrest the holder of a license without warrant and take him 
before a justice. 

(a) This part of the enactment only applies where the indictment 
charges the previous conviction. (M, v. Willis, 41 L. J. M. C. 104 ; 12 
Cox C. C. 192 ; R. v. Summers, 38 L. J. M. C. 62 ; 11 Cox C. C. 248. 

(b) Now 5 years. (See 42 & 43 Vict c. 55, s. 1.) 

(c) And see 39 & 40 Vict. c. 20, s. 5. 
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If the license be revoked the convict is sent back to prison Ch. XXII* 
to undergo the residue of his sentence. 

If a person sentenced to penal servitude is at large without 
lawful authority he is guilty of felony and liable to be sen- 
tenced to penal servitude. (1 Buss, on Crimes, p. 620.) 

Imprisonment is with or without hard labour, and with or Imprison- 
without solitary confinement. A person convicted of felony ™®^^* ^^^ 
when sentenced to be imprisoned can in general be sentenced labour (d). 
to hard labour. 

By 3 Geo. 4, c. 114, whenever any person is convicted of 
any attempt to commit felony ; (e) any riot ; keeping a 
common gaming house, a common bawdy-house, or a common 
ill-governed and disorderly house ; wilfrd and corrupt perjury, 
or of subornation of perjury ; the court may awaxd and order 
sentence of imprisonment with hard labour, for any term not 
exceeding the term for which such court might, at the time 
of the passing of the Act, imprison for such offences, either 
in addition to or in lieu of any other punishment which might 
be inflicted on any such offenders by any law in force before 
the passing of this Act. 

By 14 & 15 Vict. c. 100, s. 29, whenever any person is con- 
victed of any one of the offences following, as an indictable 
misdemeanor, that is to say, any cheat or fraud punishable 
at common law ; any conspiracy to cheat or defraud, or to 
extort money or goods, or falsely to accuse of any crime, or to 
obstruct, prevent, pervert, or defeat the course of public 
justice ; any escape or rescue from lawftd custody on a 
criminal charge; any public and indecent exposure of the 
person ; any indecent assault, or any assault occasioning 
actual bodily harm ; any public selling, or exposing for public 
sale or to public view of any obscene book, print, picture, or 
other indecent exhibition; the court may sentence the 
offender to be imprisoned for any term, at the time of the 
passing of the Act, warranted by law, and also to be kept to 
hard labour during the whole or any part of such term of 
imprisonment. 

Each of the following Consolidation Acts of 1861 — ^The 
Larceny Act — ^Malicious Injuries to Property Act — ^the Coinage 
Act, and Offences against the Person Act — contains the fol- 
lowing clause : whenever imprisonment with or without hard 



(<2) As to the prisons in which the imprisonment may be, see 40 & 41 
Vict. c. 21. As to the regulations respecting hard labour, see 40 & 41 
Vict. c. 21, 8. 37. 

{e) Unless authorized by statute hard labour cannot be given for an. 
attempt to commit a misdemeanor. 
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Fabt v. Iftbonr, may be awarded for any indictable offence under the 

Act, the court may sentence the offender to be imprisoned, or 

to be imprisoned and kept to hard labour, in llie common 
gaol or house of correction. 

By 7 Will. 4, and 1 Vict, c. 84, s. 8 (an Act to abolish the 
punishment of death in cases of forgery), when any person 
is convicted of any offence punishable under this Act for 
which imprisonment may be awarded, the court may sentence 
the offender to be imprisoned, with or without hard 
labour, in the common gaol or house of correction, and 
may also direct that the offender he kept in solitary con- 
finement for any portion or portions of such imprisonment^ 
not exceeding 1 month at any one time, and not exceeding- 
8 months in any one year. 

By 28 & 29 Vict. c. 126 (entitled, '* An Act to consolidate 
and amend the law relating to prisons "), s. 67, '* in every 
prison to which this Act applies prisoners convicted of mis- 
demeanor, and not sentenced to hard labour, shall be divided 
into at least 2 divisions, one of which shall be called the first 
division ; and whenever any person convicted of misdemeanor 
is sentenced to imprisonment without hard labour it shall be 
lawful for the court or judge before whom such person has 
been tried to order, if such court or judge think fit, that 
such person shall be treated as a misdemeanant of the first 
division, and a misdemeanant of the first division shall not be 
deemed to be a criminal prisoner within the meaning of this 
Act." 

A sentence of 1 calendar month's imprisonment expires on 
the day preceding that day which corresponds numeric- 
ally in the next succeeding month with the day on which the 
sentence was passed. If there is no such corresponding day 
in the next month, then the sentence expires on the last day 
of that month. Where a prisoner was sentenced to 1 calendar 
. month's imprisonment on the 81st day of October : — Held 
that the month expired on the 80th day of November. 
{Nigotte v. Colville, 14 Cox C. 0. 805.) 
Solitary By 7 Will. 4, and 1 Vict. c. 90, s. 5, it is not lawful for 

confine- any court to direct that an offender shall be kept in solitary 
ment. confinement for any longer periods than 1 month at a time, 

or than 8 months in the space of 1 year. 
Whipping. For certain felonies the offender, if a male, may be once,, 
twice, or thrice, publicly or privately whipped — in certain 
cases males under 16 may be whipped — ^females can never 
be ordered to be whipped. Each of the Consolidation Acts, 
24 & 25 Vict. c. 96 (Larceny, &3,), s. 119 ; c. 97 (Malicious. 
Injuries to Property), s. 75 ; c. 100 (Offences against the 
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Person), s. 70, contams the following clause : ** whenever Ch. XX [I. 
whipping may be awarded for any indictable offence under 
this act, the court may sentence the offender to be once 
privately whipped ; and the number of strokes, and the in- 
strument with which they shall be inflicted, shall be specified 
by the court in the sentence." By 26 & 27 Vict. c. 44, 
an Act for the better security of the persons of Her Majesty's 
subjects from personal violence, certain offenders may be 
ordered to be whipped subject to certain provisions — this 
Act applies to robbery with violence, &c. 

The punishment of fining consists in ordering the offender Fines and 
to pay to Her Majesty a sum of money. As will be seen, sureties 
post, p. 159, for a misdemeanor not otherwise punishable, ^^^ ^^^ 
an offender may be fined. Fines should not be excessive. . P®*^*^* 

Each of the Consolidation Acts of 1861 — The Larceny 
Act ; — The Malicious Injuries to Property Act ; — The Forgery 
Act ; — The Act relating to Coinage Offences, and The Offences 
against the Person Act — contains the following provision : 
Whenever any person is convicted of any indictable mis- 
demeanor punishable under this Act, the court may, in addi- 
tion to or in lieu of any of the punishments by this Act 
authorized, fine th^ offender and require him to enter into 
his own recognizances, and to find sureties, both or either, 
for keeping the peace and being of good behaviour ; and in 
case of any felony punishable under this Act (a), the court 
may require the offender to enter into his own recognizances, 
and to find sureties, both or either, for keeping the peace in 
addition to any punishment by this Act authorized. No 
person can be imprisoned for not finding sureties under this 
clause for any period exceeding 1 year. 

By 84 & 85 Yict. c. 112 (The Prevention of Crimes Act, Subjection 
1871), s. 8, where any person is convicted on indictment of *? f^pe**- 
a crime (b), and a previous conviction of a crime is proved ^i^^ 
against him, the court having cognizance of such indictment 
may, in addition to any other punishment which it may award 
to him, direct that he is to be subject to the supervision of 
the police for a period of not more than 7 years, commenciug 
immediately after the expiration of the sentence passed on 



(a) The 24 & 25 Vict. c. 100 (the Offences against the Person Act), 
8. 71, here adds, " otherwise than with death." 

(5) By sect. 20, "the expression 'crime' means in England and 
Ireland, any felony, or the offence of uttering false or counterfeit coin, 
or of possessing counterfeit gold or silver coin, or the offence of obtain- 
ing goods or money by false pretences, or the offence of conspiracy to 
defraud, or any misdemeanor under the 24 & 25 Vict. c. 96, a. 58." 

n8 
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VunY. liim finr the last of sneli CEimes. Seet. 9 of the Act provides 
for the form of and the proceedings on an indictDient for an 
oSenee committed after a previous conviction. 

A person subject to the supervision of the pofice, who is at 
large in Great Britain or Ireland, must notify the place of 
his residence to the chief officer of police (see ittfrd) of 
the district in which his residence is, and must give cer- 
tain notifications when he changes his residence, and every 
such person, if a male, must once in each month report 
himself, at such time as may be prescribed by the chief 
officer of police of the district in which he may be, either to 
such chief officer himself, or to such other person as he may 
direct, and such report must be made personally or by letter 
as such officer may direct. 1£ any such person remains in 
any place for 48 hours without notifying the place of liis 
residence as aforesaid, or fails to comply with the requisi- 
tions of this section on the occasion of any change of residence, 
or as to reporting himself once in each month, he is, unless 
he proves to the satisfaction of the court before whom lie 
is tried that he did his best to act in conformity with the 
law, guilty of an offence against this Act, and upon convic- 
tion thereof, before a court of summary jurisdiction (sect. 17}» 
he is subject to be imprisoned, with or without hard labour, 
for any period not egcceeding 1 year. (84 & 85 Yict. c. 112, s. 8.) 
By the Prevention of Crimes Act, 1879, s. 2, " any holder of 
a license required under sect. 5 (anto, p. 150), and any person 
subject to the supervision of the police required under sect. 8 
of the Prevention of Crimes Act, 1871, to notify his residence 
or any change of his residence to a chief officer of police, 
shall comply with such requirement by personally present- 
ing himself and declaring his place of residence to the con- 
stable or person who at the time when such notification is 
made is in charge of the police-station or office of which 
notice has been given to such holder or person as the place 
for receiving his notification, or if no such notice has been 
given, in charge of the chief office of such officer of police. 
The power of the chief officer of a police district to direct 
that the reports required by sects. 5 and 8 of the Preven- 
tion of Crimes Act, 1871, to be made by holders of licenses 
and persons subject to the supervision of the police shall be 
made to some other person shall extend to authorize him 
to direct such reports to be made to the constable or person 
in charge of any particular police-station or office, without 
]|aming the individual person. 

Any appointment, direction, or authority purporting to be 
signed by the chief officer of police, and to have been made 
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or given for the purposes of this Act, or of sects. 6 and 8 Ch. XXII. 
of the Prevention of Crimes Act, 1871, or one of them, shall '^ '■ 

be evidence, until the contrary is proved, that the appoint- 
ment, direction, or authority therehy made or given was duly 
made or given by the chief officer of police, and evidence 
that it appears &om the records kept by authority of the 
-chief officer of police that a person required as above men- 
tioned to notify his residence or change of residence, or 
make a report, has failed to comply with such requirements 
shall be pHmd facie evidence that the person has not com- 
plied with such requirement, but if - the person charged 
^eges that he made such notification or report to any par- 
ticular person or at any particular time, the court shall re- 
<quire the attendance of such persons as may be necessary to 
prove the truth or falsehood of such allegation." 

By 7 & 8 Geo. 4, c. 28, s. 11, if any person is convicted Where 
of a felony (not being simple larceny), not punishable by P^^^o^ 
death, committed after a previous conviction for felony, he ^^^^ ^^' 
is liable, on such subsequent conviction, to be sentenced to 
penaJ servitude for life, or for any term not less than 7 
years (a), or to be imprisoned with or without hard labour, 
^md with or without solitary confinement, for any period not 
exceeding 1 month at a time or 3 months in the space 
of 1 year, for any term not exceeding 4 (6) years, and if a 
male, to be once, twice, or thrice publicly or privately 
^whipped in addition to such imprisonment. 

By 24 & 26 Vict. c. 96 (The Larceny Act, 1861), s. 7, 
^whosoever commits the offence of simple larceny after a pre- 
vious conviction for felony, whether such conviction has taken 
place upon an indictment or und^r the Act 18 S 19 Vict, c. 
126 (c), is liable to be kept in penal servitude for any term 
not exceeding 10 years and not less than 5 years (d), or 
to be imprisoned for any term not exceeding 2 years, 
*with or without hard labour, and with or without solitary 
confinement, and, if a male under the age of 16 years, with 
or without whipping. 

Sect. 8. Whosoever commits the offence of simple 
larceny, or any offence hereby made punishable like simple 
larceny, after having been previously convicted of any in* 
>dictable misdemeanor punishable under this Act, is liable to 

(a) Now it seems 5 years, see ante, p. 149. 

ib) More than 2 years hard labour is not now ^ven. 

(c) Under this Act justices of the peace may convict persons guilty 
•of larceny, &c.> summarily. This Act, except sects. 18, 20, 22-24, is 
Tepealedby S.J. Act, 1879, noticed Chapter 37. 

(cQ 27 & 28 Vict. c. 47, s. 2, ante, p. 14Q. 
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Fabt V. be kept in penal servitnde for any term not exceeding 7 

'' years and not less than 6 years, or to be imprisoned for 

any term not exceeding 2 years, with or -without hard 
labour and with or wiUiont solitary confinement, and, 
if a male under the age of 16 years, with or without 
whipping. 

By sect. 9, whosoever commits the offence of simple 
larceny, or any offence hereby made punishable like simple 
larceny, after having been twice summarily convicted of cer<» 
tain offences mentioned in this section, is guilty of felony, 
and is liable, on conviction, to be kept in penal servitude for 
any term not exceeding 7 years and not less than 6 years,, 
or to be imprisoned for any term not exceeding 2 years, with 
or without hard labour, and with or without solitary confine- 
ment, and, if a male under the age of 16 years, with or with- 
out whipping. 

Before the Prevention of Crimes Act, 1879, where a per- 
son was on indictment convicted of any crime or offence 
punishable with penal servitude, after having been previously 
convicted of felony (whether such previous conviction was 
upon indictment or under 18 & 19 Vict; c. 126) the least 
sentence of penal servitude that could be awarded was a 
period of 7 years (27 & 28 Vict. o. 47, s. 2), but since the first 
mentioned Act this is otherwise, and now in the above case 
the minimum sentence of penal servitude is 6 years as in 
other cases. 

As to the punishment of a second offence for uttering, &c.^ 
counterfeit coin, see 24 & 25 Vict. c. 99, s. 12. 

As to when an offender may be ordered to be subject to 
the supervision of the police, see ante, p. 158, 

As to special offences by persons twice convicted of crime, 
see 84 & 85 Vict. c. 112 (The Prevention of Grimes Act^ 
1871), s. 7. 

And see sect. 14 of this Act, which relates to the children 
of a woman convicted of a crime when a previous convic* 
tion is proved against her. 
Pelonies Every person convicted of any felony for which no punish- 
not other- ment is specially provided, is liable to be sentenced to penal 
wiB6 servitude for any period not less than 5 years and not ex- 

P?J"*^* ceediug 7 years, or to be imprisoned, with or without hard 
^ labour and solitary confinement, for any term not exceeding 

2 years, and, if a male, to be once, twice, or thrice pub- 
licly or privately whipped, in addition to such imprison- 
ment. The solitary confinement may be for the whole or 
any portion or portions of such imprisonment (7 & 8 Geo» 
4, c. 28 s. 8); but by 1 Yict. c. 90, s. 5, the solitary con- 
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£nement caDnot be for more than 1 month at a time or than Ch. XXII* 
8 months in the space of 1 year. 

In case of any felony punishable, otherwise than with 
death, under the Grim. Law Con. Acts, 1861, the court 
may require the offender to enter into his own recognizance 
and to find sureties, both or either, for keeping the peace, 
in addition to any other punishment. No person is to be 
imprisoned for not finding such sureties for more than 1 
year. 

By 88 & 84 Vict. c. 28, s. 1, after the passing of this Act, Forfeiture 
no confession, verdict, inquest, conviction, or judgment (a) ^9^ felony, 
of or for any treason or felony or felo de se shall cause any ^' 
attainder or corruption of blood, or any forfeiture or escheat, 
— nothing in this Act affects the law of forfeiture consequent 
upon outlawry. 

By sect. 2, '' provided, nevertheless, that if any person here- 
after convicted of treason or felony, for which he shall be 
sentenced to death, or penal servitude, or any term of im- 
prisonment, with hard labour, or exceeding 12 months, 
shall, at the time of such conviction hold any military or 
naval office, or any civil office under the crown or other 
public employment, or any ecclesiastical benefice, or any 
place, office, or emolument in any university, college, or 
other corporation, or be entitled to any pension or superan- 
nuation allowance, payable by the public, or out of any 
public fund, such office, benefice, employment, or place shall 
forthwith become vacant, and such pension or superannua- 
tion allowance or emolument shall forthwith determine and 
cease to be payable, unless such person shall receive a free 
pardon from Her Majesty within 2 months after such con- 
viction, or before the filling up of such office, benefice, em- 
ployment, or place if given at a later period; and such 
person shall become, and (until he shall have suffered the 
punishment to which he had been sentenced, or such other 
punishment as by competent authority may be substituted 



(a) In cases of treason and capital felonies there was a difference be- 
tween a man ponricted and attainted ; he was said to be convicted after 
verdict against him ; but after judgment of death or of outlawry pro- 
nounced for absconding or fleeing from justice, he was said to be at- 
tainted — that is to say, his blood became (attinctus) tainted, stained, or 
oonrupted, insomuch that by the common law, in cases of treason or 
felony, his children or other kindred could not inherit his estate, nor 
his wife claim her dower; and the same could not be restored or saved 
but by Act of parliament. (1 Inst. 891 b.) As to the old law of for- 
feiture of lands upon attainder and goods and chattels upon conviction^ 
Bee 3 Blac. Com., Bum's Justice, F(^eiture. 
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Past v. for the same, or shall receive a firee pardon from Her 

Majesty) shall contmue thenceforth incapable of holding any 

military or naval office, or any civil office under the crown 
or other public employment, or any ecclesiastioal benefice, 
or of being elected, or sitting, or voting as a member of 
either house of parliament, or of exercising any right of 
suffrage or other parliamentary or municipal franchise what- 
ever within England, Wales, or Ireland.*' 

By sect. 8, upon the conviction of any person for treason 
or felony, he may be condemned to the payment of the 
whole or any part of the costs or expenses incurred in and 
about the prosecution and conviction, and the payment may 
be ordered to be made, out of any moneys taken from him on 
his apprehension, or may be enforced as mentioned in this 
section. (R, v. Roberts, 43 L. J. M. 0. 17; L. R. 9 
Q. B. 77.) 

By sect. 4, immediately after the conviction of any person 
for felony, the court, upon the application of the party 
aggrieved, may award any sum of money not exceeding 
dSlOO, by way of satisfaction or compensation for any loss 
of property suffered by the applicant, through or by means 
of the said felony, and the amount may be enforced as men- 
tioned in this section. 

By sect. 6, ** the expression ' convict,* as hereinafter used, 
shall be deemed to mean any person against whom, after 
the passing of this Act, judgment of death or of penal 
servitude shall have been pronounced or recorded by any 
•court of competent jurisdiction in England, Wales, or Ire* 
land, upon any charge of treason or felony.** 

By sect. 7, ** when any convict shall die or be made 
bankrupt, or shall have suffered any punishment to which 
^sentence of death, if pronounced or recorded against him, 
may be lawfully commuted, or shall have undergone the fall 
term of penal servitude for which judgment shall have been 
pronounced or recorded against him, or such other punish- 
ment as may by competent authority have been substituted 
for such full term, or shall have received Her Majesty's pardon 
for the treason or felony of which he may have been con- 
victed, he shall thenceforth, so far as relates to the provi- 
sions hereinafter contained, cease to be subject to the provi- 
sions of this Act.** 

By sect. 8, no action for the recovery of any property, debt, 
or damage can be brought by any convict during the time he 
is subject to the operation of this Act ; and he is incapable, 
during such time, of alienating or charging any property, or 
of making any contract, save as hereinafter provided. By 
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isect. 9, the crown may appoint administrators of his pro- Ch. XXII. 
perty. By sect. 13, they may pay out of his property costs 
of the prosecution, &c., and his dehts and liabilities. By 
sect. 15, *' the administrator may cause to be paid or satisfied 
out of such property such sum of money by way of satisfac- 
tion or compensation for any loss of property or other in- 
jury alleged to have been suffered by any person through or 
by means of any alleged criminal or fraudulent act of such 
convict, as to him shall seem just, although no proof of such 
alleged criminal or fraudulent act may have been made in 
any court of law or equity ; and all claims to any such satis- 
faction or compensation may be investigated in such manner 
as the administrator shall think fit, and the decision of the 
administrator thereon shall be binding." By sect. 17, the 
powers given to the administrator may be exercised by him 
in such order and course, as to the priority of pa3rments or 
otherwise, as he shall think fit ; and all contracts of letting 
or Bale, mortgages, conveyances, or transfers of property, 
bond fide made by the admioistrator under the powers of this 
Act, .and all payments or deliveries over of property bond fide 
made by or under the authority of the said administrator for 
any of the purposes hereinbefore mentioned, shall be bind- 
ing ; and the propriety thereof, and the sufficiency of the 
grounds on which the said administrator may have exercised 
his judgment or discretion in respect thereof shall not be 
called in question by such convict, or by any pbrson claim- 
ing an interest in such property by virtue of this Act. By 
sect. 18, the property reverts to the convict or his repre- 
sentatives on completion of sentence, pardon, or death. By 
sect. 21, if no administrator is appointed, a curator may be 
appointed by justices. By sect. 27, the execution of judg- 
ments against convicts is provided for. 

At p. 81 of their report the Criminal Code Commissioners 
state '* that persons convicted of felony cannot serve on juries 
(38 & 84 Vict. c. 77, s. 10 [Eng.] , 84 & 35 Vict. c. 65, 
8, 17 [Ire.] ), nor retail wine (23 & 24 Vict. c. 27, s. 32) 
or spirits (88 & 84 Vict. c. 29, s. 14), nor keep a beerhouse 
(3 & 4 Vict. c. 61, s. 17), nor be brokers in London (83 & 
84 Vict. c. 60, s. 6).'* 

Where no punishment is specially provided by law, fine and For mis- 
imprisonment (both or either) are the most ordinary sentences.^®™®*"®'* 
in cases of misdemeanor ; but the court may in addition to 
any other punishment require the offender to find sureties to 
keep the peace and be of good behaviour. (1 Buss, on Crimes, 
p. 198.) When sentence of imprisonment is passed the court 
may also order hard labour for certain offences specified 
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Pabt V. in 8 Geo, 4, c. 114, and 14 & 15 Vict. c. 100, 8. 29, ante^ 
p. 161. Under the Crim. Law Con. Acts, 1861, the court 
may where any person is convicted of any indictable misde- 
meanor punishable under such Acts, in addition to or in Heu 
of any other punishments, fine the offender and require him 
to enter into his own recognizances and to find sureties, 
both or either for keeping the peace and being of good be- 
haviour. (1 Buss, on Crimes, 81.) But no person can be 
imprisoned under these Acts for not finding sureties for more 
than 1 year. By 28 & 29 Vict. c. 126, s. 67, when a person 
convicted of misdemeanor is sentenced to imprisonment with- 
out hard labour, the court before whom he is tried may order 
that he be treated as a misdemeanant of the first division ; in 
which case he is not deemed to be a criminal prisoner within 
the meaning of this Act. As to the classification and treat- 
ment of prisoners, see 40 & 41 Vict. c. 21. 
Sentence By the 7 & 8 Geo 4, c. 28, s. 10, wherever sentence is 
when per- passed for felony on a person already imprisoned under sen- 
son already tence for another crime, the court may award imprisonment 
x^CT sen- £qj, ^q subsequent offence, to commence at the expiration of 
the imprisonment to which such person has been previously 
sentenced ; and where such person is already under sentence 
either of imprisonment or of penal servitude, the court, if 
empowered to pass sentence of penal servitude, may award 
such sentence for the subsequent offence, to commence at 
the expiration of the imprisonment or term to which suck 
person has been previously sentenced. Where a person is 
charged with several offences at the same time of the same 
kind, he may be sentenced to several terms of imprisonment 
or penal servitude, one to commence after the conclusion of 
the other. {Castro v. The Queen, SOL. J. Q. B. 497.) 
JuvenUe By the Keformatory Schools Act, 1866 (29 & 80 Vict, 
offenders, c. 117), s. 14, any offender, who, in the judgment of the 
court, or magistrates before whom he is charged, is under 
the age of 16 years, is convicted, on indictment or in a 
summary manner, of an offence punishable with penal servi- 
tude or imprisonment, and is sentenced to be imprisoned for 
10 days or longer, may be sentenced to be sent, at the expi- 
ration of his imprisonment, to a certified reformatory school, 
for not less than 2 years and not more than 5 years. 
But an offender under the age of 10 years cannot be 
sent to a reformatory school unless he has been previously 
charged with some crime or offence punishable with penal 
servitude or imprisonment, or is sentenced by a judge of 
assize or court of general or quarter sessions. The par- 
ticular school to which the youthful offender is to be sent 
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may bo named either at the time of his sentence being Ch. XXn. 
passed, or within 7 days thereafter, by the court, or 
magistrate who sentenced him, or in defanlt thereof at any 
time before the expiration of his impiisonment by any visiting 
justice of the prison to which he is committed. So far as is 
possible, a selection is made of a school conducted in accor- 
dance with the religious persuasion to which the offender* 
belongs. Upon the representation of the parent (or in the 
case of an orphan), then of the guardian or nearest adult re- 
lative, of any offender detained in any such school, a minister 
of the religious persuasion of such offender, at certain fixed 
hours of the day, fixed by the Secretary of State for the pur- 
pose, may visit such school for the purpose of affording 
religious assistance to such offender, and also for the purpose 
of instructing him in the principals of his religion. 

When a person is convicted of a felony not punishable Saflering 
with death and has endured the punishment which has been P^nJfh- 
adjndged to him for the same, the punishment so endured has ^^ ^^^ 
the like effect and consequences as a Queen's pardon as to pardon, 
such felony. (9 Geo. 4, c. 82, s. 8. Leyman v. Latimer, 46 
L. J. Ex. 766 ; 14 Cox C. C. 51.) 

If any one count in an indictment be bad, a general judg- Judgment 
ment against the defendant " for his offences aforesaid," is ^^^^ one 
bad. {O'ConneU v. R, 11 CI. & Fin. 155.) For this reason ^^* "* 
the court sometimes passes the same sentence on each count 
in the indictment, making one sentence concurrent with the 
other. 

The court may, at any time during the same sessions or Altering 
assizes, vacate tiie judgment passed upon the defendant, be- sentence. 
fore it has become matter of record, and pass another less or 
more severe. (Com. Dig. Indictment, (N.) ; Bac. Abr., Court 
of sessions.) 

A reprieve is a suspension of the execution — it is granted by Reprieve, 
the Queen, and it is said that it may be granted by the court 
empowered to award the execution. (1 Hale, 868 ; 2 Hale, 
412 ; 2 Hawk. c. 51, s. 8.) 
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COSTS THEREIN OP EBWABDS FOR APPREHENSION, &0., OP 

OFFENDERS. 

At common law - - - - - p. 162. 

Present law - - - - - - p. 162. 

By statutes - - - - - - p. 168. 

Rewards for apprehension of offenders - p. 166. 

Of witnesses for accused - - - - p. 167. 

Ordering persons convicted of treason or felony 

to pay costs p. 168. 

Compensation to persons defrauded or injured 

by felony p. 169. 

Ordering prosecutor to pay costs - - p, 169. 

At common At common law, as it is a general principle that the Queen 
la\v. neither pays nor receives costs, and as an indictment, thongh 

carried on by an individual, is always considered as her 
suit, no costs are payable, whatever may be the event of the 
prosecution (Hullock, 557) ; therefore at conmion law the 
prosecutor had to defray his own expenses, and witnesses 
were bound to attend on a criminal trial and give evidence 
on the part of the prosecution and had to pay their own ex- 
penses. 
Present At p. 40 of their report the Crim. Code Commissioners, 

law. state '* as the law now stands, costs may be allowed in all cases 

of felony, and in all misdemeanors indictable under any of 
the Consolidation Acts of 1861 ; also (by 7 Geo. 4, c. 64), 
for assaults with intent to commit felony, attempts to commit 
felony, riots, misdemeanors for receiving stolen property 
knowingly, assaults upon peace officers in the execution of 
their duty, or upon persons acting in their aid, neglect and 
breach of duty as a peace officer, assaults committed in pur- 
suance of any conspiracy to raise the rates of wages, indecent 
exposure, perjury and subornation of perjury ; also (by 
14 & 15 Vict. c. 55, s. 2), in cases of abduction, conspiracy 
to accuse a person of felony and conspiring to commit a 
felony — in short, in all the commoner misdemeanors. The 
law as to costs in Ireland is substantially the same, though it 
is in practice di£ferently administered by reason of all prose- 
cutions being conducted by the crown officers." 
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By 7 Geo. 4, c. 64, s. 22, the court before which any per- Chap. 
son is prosecuted or tried for any felony, may at the request ^^^^' 
of the prosecutor or of any other person, who shall appear on By statute* 
recognizance or subpoena to prosecute or give evidence against 
any person accused of any felony, order payment unto the pro- 
secutor of the costs and expenses incurred by him in preferring 
the indictment, and also payment to the prosecutor and wit- 
nesses for the prosecution of such sums of money as to the 
court shall seem reasonable and sufficient to reimburse such 
prosecutor and witnesses for the expenses they have severally 
incurred in attending before the examining magistrate or 
magistrates (a) and the grand jury, and in otherwise carrying 
on such prosecution (b), and also to compensate them for 
their trouble and loss of time therein ; and although no biU 
of indictment be preferred, the court may where any person 
has, in the opinion of the court, bond fide attended the court 
in obedience to any such recognizance or subpoena, order pay- 
ment unto such person of such sum of money as to the court 
shaU seem reaso^e and safficient to reimbLe such person 
for the expenses which he has bond fide incurred by reason of 
attending before the examining magistrate or magistrates, and 
by reason of such recognizance or subpoena, and also to 
compensate such person for trouble and loss of time, and the 
amount of the expenses of attending before the examining 
magistrate or magistrates, and the compensation for trouble 
and loss of time therein, shall be ascertained by the certificate 
of such magistrate or magistrates, granted before the trial or 
attendance in court, if such magistrate or magistrates think 
fit to grant the same, and the amount of all the other ex- 
penses and compensation must be ascertained by the proper 
officer of the court, subject nevertheless to certain regula- 
tions. 

And by sect. 23, where any prosecutor or other person ^ap- 
pears before any court on recognizance or subpoena, to prose- 
cute or give evidence against any person indicted of any 
assault with intent to commit felony, of any attempt to 
commit felony, of any riot, of any misdemeanor for receiving 
any stolen property knowing the same to have been stolen, of 
any assault upon a peace officer in the execution of his duty, 
or upon any person acting in aid of such officer, of any neglect 



(a) 29 & 30 Vict. c. 52, provides for payment of witnesses' expenses, 
&c., when there is no committal for trial. This Act has from time to 
time been continued. 

(b) As to the costs of apprehending accused ahroad or in the colonics. 
SteepoH, Chapter 36. 
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VMMfi y« or breaeb of dotj as a peaee officer, of any assault committed 
"""■""■^■^ in parKuance of any conspiracy to raise the rate of wages, of 
knowingly and designedly obtaining any property by false 
pretences, of wilful and indecent exposure of the person, of 
wilfnl and corrupt perjnry, or of subornation of perjury ; 
every such court may order payment of the costs and ex- 
penses of the prosecutor and witnesses for the prosecution, 
together with a compensation for their trouble and loss of 
time, in the same manner as courts are hereinbefore authorised 
and empowered to order the same in cases of felony ; and 
although no bill of indictment be preferred, the court may 
where any person shall have bond fide attended the court, in 
obedience to any such recognizance, order payment of the 
expenses of such person, together with a compensation for 
his or her trouble and loss of time, in the same manner as in 
oases of felony ; {a) see 14 & 16 Vict. c. 55, s. 1. 

By 14 k 15 Vict. c. 55, s. 2, the provisions of the? Geo. 4, 
0. 64, s. 28, concemiDg orders for payment of costs, expenses, 
and compensation, are extended to the following misde- 
meanors, t.0., conspiring to charge any person with any 
felony, or to indict any person of any felony, and conspiring 
to commit any felony. 

By 14 & 15 Vict. c. 55, s. 6, one of Her Majesty's prin- 
cipal Secretaries of State may make regulations as to the 
rates or scales of payment of all or any costs, expenses and 
oomponsations to be allowed or ordered to be paid to prose- 
cutors and witnesses &o., and also, except as in the Act 
montionod, to poi^sons who have been active in the apprehen- 
sion of accused persons. The Home Secretary in pursuance 
of this section has made certain regulations containing the 
allowances to prosecutors and witnesses. (See 2nd Okes 
Mag. S)-nopsis» p. 961,) By sect. 6, the costs, &c., are to be 
tax^ bv the prv^por officer according to such regulations, and 
whor^ the cx^H^usos and compensation in respect of attending 
Wfvw any c\5unining magistrate or magistrates are ordered to 
«^^ pJWvU ;^uoh expenses and compensation must also be ascer-* 
^uevl by ihe prv^per officer of the court according to suchregu- 
lAUvuiSs bm ^)^^> amount thereof as so ascertained must not 
?^^*^^^^ the 5M)iieuttt mentioned in the eertificmte of the examin- 
Ki^ tt^^^tr^te or m;i^.str*tes> and, save as aforesaid, such 
jjmiae^te W uv^ cvNuelusive a;$ to the amoont to be allowed 
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The Larceny Act, 24 & 25 Vict. c. 96, s. 121, the Malicions Chap. 
Injuries to Property Act, 24 & 25 Vict. c. 97, b. 77, and the ^^^^^' 
Forgery Act, 24 & 25 Vict. c. 98, 8. 54, contain the like pro- 
visions as to costs in the case of misdemeanors, which are in 
the following terms :~ " The court before which any indict- 
able misdemeanor against this Act shall be prosecuted or tried 
may allow the costs of the prosecution in the same manner 
as in cases of felony ; and every order for the payment of 
snch costs shall be made out, and the sum of money men- 
tioned therein paid and repaid, upon the same terms and in 
the same manner in all respects as in cases of felony.*' . 

The Coin Act, 24 & 25 Vict. c. 99» s. 42, provides for the 
costs of prosecuting in mint cases. 

By the Offences against the person Act, 24 & 25 Yict. 
c. 100, s. 78, guardians or overseers may in certain cases 
be required to prosecute, and may pay the costs reasonably 
and properly incurred by them in so doing (so far as the 
same shall not be allowed to them under any order of any 
conrt) , out of the common fund of the union, or out of the 
funds in the hands of the guardians or overseers, as the 
case may be. Sect. 74, where a person is convicted, on 
an indictment, of an assault, whether with or without bat- 
tery and wounding, he may, (in addition to any sentence), 
be adjudged to pay to the prosecutor his actual and ne- 
cessary costs and expenses of the prosecution, and such 
moderate allowance for the loss of time as the court by affi- 
davit or other inquiry and examination ascertain to be rea- 
sonable ; and unless the sum so awarded be sooner paid, 
the offender must be imprisoned for any term the court 
may award, not exceeding three months, in addition to the 
term of imprisonment (if any) to which he may be sentenced 
for the offence. By sect. 75, the court may, by warrant 
under hand and seal, order such sum so awarded to be levied 
by distress and the sale of the goods and chattels of the 
offender, and paid to the prosecutor, and that the surplus, if 
any, arising from such sale be paid to the owner, and in case 
such sum be so levied, the imprisonment awarded until pay- 
ment of such sum shall thereupon cease. 

By sect. 77, the court, before which any misdemeanor in- 
dictable under this Act is prosecuted or tried, may allow the 
costs of the prosecution in the same manner as in cases of 
felony, and the order for the costs and the payment of the 
same are made in the same manner. (See 14 & 15 Vict. c. 19, 
8. 14.) 

The 7 & 8 Geo. 4, c. 64, s. 27, enables the High Court of 
Admiralty to order the payment of the costs and expenses of 
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PiBT y. prosecutors and witnesses, and compensation for their trouble 
and loss of time, in cases in which other courts have a like 
power under this Act. 

There are many other enactments as to costs in particular 
cases. As to costs in cases of assaults on poor law officers, 
see 13 & 14 Vict. c. 101, s. 9 ; 14 & 15 Vict. c. 105, s. 18 
— where prosecution ordered by a judge, see 14 & 15 Vict. 
c. 100, s. 19 — in cases of bankruptcy prosecutions, see 
82 & 88 Vict. c. 62, s. 17 — in prosecutions under the Mer- 
chant Shipping Acts, see 17 & 18 Vict. c. 104, s. 518 — in 
prosecutions in the Central Criminal Court, see 4 & 5 Will. 4, 
c. 86, s. 12 ; 19 & 20 Vict. c. 16, ss. 13, 25, 26— as to costs 
under Lord Campbell's Libel Act, see 6 & 7 Vict. c. 96, s. 8 — 
as to costs of prosecutions in adjoining counties, see 38 Geo. 8, 
c. 52, ss. 2, 8 — and as to costs of prosecution of capital cases 
in exclusive jurisdiction not being counties, see 60 Geo, 8, 
and 1 Geo. 4, c. 14, s. 1. (See 1 Buss, on Crimes, p. 86.) 

As to the public prosecutor authorising special costs to be 
incurred, see ante, p. 22. 

As to the costs when an indictment is removed into the 
Queen's Bench Division of the High Court by a writ of cer- 
tiorari, see ante, p. 109. 
Kewards The 7 Geo. 4, c. 64, s. 28, for the better remuneration of 
for appre- persons who have been active in the apprehension of certain 
hension, offenders, enacts, that "where any person shall appear to 
Senders, any court of oyer and terminer, gaol deHvery, superior 
criminal court of a county palatine, or court of great ses- 
sions (a), to have been active in or towards the apprehension 
of any person charged with murder, or with feloniously and 
maliciously shooting at, or attempting to discharge any kind of 
loaded firearms at any other person, or with stabbing, cut- 
ting, or poisoning, or with administering anything to pro- 
cure the miscarriage of any woman, or with rape, or with 
burglary or felonious housebreaking, or with robbery on the 
person, or with arson, or with horse-stealing, bullock-steal- 
ing, or sheep- stealing, or with being accessory before the fact 
to any of the offences aforesaid, or with receiving any stolen 
property, knowing the same to have been stolen ; every such 
court is hereby authorized and empowered in any of the 

(a) By 14 & 15 Vict. c. 55, s. 8, when any person appears to any 
oonrt of sessions of the peace to have been active in or towards the 
apprehension of any party charged with any of the offences in the above 
enactment mentioned which such sessions may have power to try, snch 
court has power to order compensation to be paid to such person in the 
same manner as the other courts in the above enactment mentioned; 
but such compensation to any 1 person must not exceed the sum of 
£5 — ^no fee is to be charged for the order. 
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cases aforesaid to order the sheriff (b) of the connty in which Chap. 
the offence shall have heen committed to pay to the person or XXIII. 
persons who shall appear to the court to have heen active in 
or towards the apprehension of any person charged with any 
of the said offences, such sum or sums of money as to the 
court shall seem reasonahle and sufficient to compensate such 
person or persons for his, her, or their expenses, exertions, 
and loss of time in or towards such apprehension; and 
where any person shall appear to any court of sessions of the 
peace to have heen active in or towards the apprehension of 
any party charged with receiving stolen property, knowing 
the same to have heen stolen, such court shall have power to 
order compensation to such person in the same manner as 
the other courts hereinbefore mentioned " : nothing in this 
enactment contained prevents the said courts from also allow- 
ing to any such persons, if prosecutors or witnesses their 
costs, &c., under this Act. (c) 

By sect. 80, if any man happen to be killed in endeavour- 
ing to apprehend any person charged with any of the offences 
hereinbefore last mentioned, the court before whom such 
person is tried may order the sheriff of the county to pay to 
the widow of the man so killed, in case he was married, or to 
his child or children, in case his wife be dead, or to his father 
or mother, in case he have left neither wife nor child, such 
sum of money as to the court may seem meet ; and the order 
for payment of such money must be made out and delivered 
by the proper officer of the court unto the party entitled to 
receive the same, or unto some one on his or her behalf, to 
be named in such order by the direction of the court ; and 
every such order must be paid by and repaid to the sheriff in 
the manner hereinbefore mentioned. 

By 80 & 81 Vict. c. 85, s. 6, ** the court before which any if wit- 
accused person shall be prosecuted or tried or for trial, before nesses for 
which he may be committed or bailed to appear for any accused 
felony or misdemeanor, is hereby authorized and empowered, hound by 
in its discretion, at ttie request of any person who shall ^n°^^" 
appear before such court or recognizance to give evidence on appear at 
behalf of the person accused, to order payment unto such the trial, 
witness so appearing such sum of money as to the court shall ^^^^^ ™^.^ 
seem reasonable and sufficient to compensate such witness for ©xDenses^ 
the expenses, trouble, and loss of time he shall have incurred 
or sustained in attending before the examining magistrate, 

(5) Sect. 29 provides that such orders shall be paid by the sheriff, who 
may obtain immediate re-payment on application to the treasury, 
(c) See 14 & 15 Vict. c. 65, s. 7. 
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Fast V. and at or before such conrt ; and the amount of snch expenses 
of attending before the examining magistrate, and compen- 
sation for double and loss of time therein, shall be ascer- 
tained by the certificate of such magistrate, granted before 
the attendance in court ; and the amount of all other expenses 
and compensation shall be ascertained by the proper of&cer 
of the court, who shall, upon receipt of the sum of 6d. (a) 
for each witness, make out and deliver to the person entitled 
thereto an order for such expenses and compensation, together 
with the said fee of 6d.y upon such and the same treasurers 
and officers as would now by law be liable to payment of an 
order for the expenses of the prosecutor or witnesses against 
such accused person ; and if the accusation be of such kind 
that the court shall have no power to order the expenses of 
the prosecutor, then upon the treasurer or other officer in 
the capacity of a treasurer of the county, riding, division, 
city, borough, or place where the offence of such accused 
person may be alleged to have been committed, which 
treasurer or other officer is hereby required to pay the same 
orders upon sight thereof, and shall be allowed the same in 
his accounts. Provided always, that in no case shall any such 
allowances or compensation exceed the amount now by law 
permitted to be made to prosecutors and witnesses for the 
prosecution ; and provided always, that such allowances and 
compensation shall be allowed and paid as part of the 
expenses of the prosecution.*' 
Persona By 83 & 84 Vict. c. 28, s. 8, any court by which judgment 
■convicted is pronounced or recorded upon the conviction of any person 
of treason £qj. treason or felony, in addition to such sentence as may 
mny^b °^ otherwise by law be passed, may condemn him to the payment 
con- of the whole, or any part, of the costs or expenses incurred 
demned in and about the prosecution and conviction ; and the pay- 
in costs, ment of such costs and expenses or any part thereof, may be 
ordered by the court to be made out of any (b) moneys 
taken from such person on his apprehension, or may be 
enforced at the instance of any person liable to pay, or who 
may have paid the same, in such and the same manner (sub- 
ject to the provisions of this Act) as the payment of any costs 
ordered to be paid by the judgment or order of any court of 
competent jurisdiction in any civil action or proceeding may 
for Uie time being be enforced. In the meantime, and until 



(a) In certain cases the officer is not entitled to this fee. (See 
32 & 83 Vict. c. 89, ss. 9, 10.) 

(b) This must mean such person's own moneys or which he had the 
power of disposing of. (See £, v. Roberts, 43 L. J. M. C. 17.) 



ORDBEING PBOSBOUTOB TO PAY. 169 

ihe recovery of such costs and expenses from the person so Ciixr. 
<5onvicted as aforesaid, or from his estate, the same must be -^^ii*- 
paid and provided for in the same manner as if this Act had ~ 
not passed ; and any money which may be recovered in 
respect thereof from the person so convicted, or from his 
estate, shall be applicable to the reimbursement of any 
person or fund by whom, or out of which, such costs and 
expenses may have been paid or defrayed. 

By sect. 4, any such court as aforesaid may, upon Componsa- 
the application of any person aggrieved, and immediately gjl^o^j^,, 
after the conviction of any person for felony, award any sum deframled 
of money, not exceeding £100, by way of satisfaction or or injured 
compensation for any loss of property suffered by the appli- ^j felony. 
cant through or by means of the said felony, and the amount 
awarded for such satisfaction or compensation is deemed a 
judgment debt due to the person entitled to receive the same 
from the person so convicted, and the order for payment of 
such amount may be enforced in such and the same manner , 
as in the case of any costs ordered by the court to be paid 
under the last preceding section of this Act. (See R. v. 
Lovett, 11 Cox C. C. 602. 

As to a person acquitted being ordered to be paid his costs Ordering' 
hy the prosecutor under the Vexatious Indictments Act, see prosecutor, 
50 & 81 Vict. c. 86, noticed ante, p. 68. As to a prosecutor *^> ^ 
or defendant being entitled to recover costs from the other ^*^ ^*^^ 
of them, in the case of an indictment for a libel, see 6 & 7 
Vict. c. 96, s. 8. As to ordering a defendant to pay costs 
when convicted on an indictment for an assault, see ante, p. 
166. 
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The 11 & 12 Vict. c. 78 (amended by the J. Act, 1873) 
constituted a court for the consideration and determination 
of questions of law reserved on the trial of criminal cases. 
The jurisdiction and authorities by this Act given to such 
court (which is usually called the Court for Crown Cases 
Reserved) is exercised by the judges of the High Court of 
Justice, or 6 of them at the least, of whom the Lord Chief 
Justice of England is to be one. (J. Act, 1873, s. 47.) 

By sect. 1 (a), when any person has been convicted of 
any treason, felony, or misdemeanor before any court of oyer 
and terminer or gaol delivery, or court of quarter sessions \h\ 
the court may (c) reserve any question of law which has 
arisen on the trial for the consideration of the judges of the 
High Court of Justice, and thereupon the court has authority 
to respite execution of the judgment on such conviction, or 



(a) Before this Act a judge of one of the superior courts of law, in 
certain cases^ would reserve an objection made by or on behalf of a 
prisoner at tbe trial for the consideration of all the judges of such 
courts, and if they or the majority of them were of opinion that the 
objection was well founded and the conviction wrong the crown used to 
irrant a pardon; but the judges had no power t6 avoid the conviction. 
There was no mode of reserving cases which arose at the quarter 

isessions. 

(h) It seems that the recorder of a borough is induded in these 
words. (jK. v. Masters, 18 L. J. M. C. 2.) 

(c) The court has an absolute discretion as to reserving a question. 
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postpone the judgment until such question shall have heen Ch.XXIV« 
considered and decided ; and in either case the court in its " 

discretion must commit the person convicted to prison, or 
take a recognizance of bail, with one or two sufficient sure- 
ties, and in such sum as the court shall think fit, conditioned 
to appear at such time or times as the court may direct, and 
receive judgment, or to render himself in execution, as the 
case may be. The Criminal Code Commissioners state, at 
p. 88 of their report : — '* The existing power of appeal on a 
point reserved is only on behalf of the accused. The conse- 
quence is that the judge cannot reserve a question unless he 
rules it against the accused, notwithstanding his own opinion 
may be that, though the point is doubtful, it should be 
decided in favour of the accused." Questions of law which 
arise on the evidence or on a motion in arrest of judgment 
may be reserved, but not questions which arise on demurrer. 
(R. V. Faderman, 1 Den. 666 ; 19 L. J. M. C. 147 ; R. v. 
Martin, 18 L. J. M. C. 187.) The court states the question 
or questions of law reserved, with the special circumstances 
upon which the same have arisen in a case which is signed 
and transmitted to the judges of the High Court of Justice. 
(s. 2.) 

By rules of court, 1st June, 1860, the original case must 
be signed by the judge or commissioner or chairman of ses- 
sions, reserving the question of law, and 17 copies of such 
case must be delivered to the clerk of the Court for Crown 
Cases Reserved at the Exchequer Chamber at Westminster at 
least 4 days before the day appointed for the sitting of the 
court : — The case must briefly state the question or questions 
of law reserved, and such facts only as raise the same ; if 
the question turn upon the indictment, or upon any count 
thereof, then the case must set forth the indictment, or the 
particular count : — 

No case can be heard upon any demurrer to the plead- 
ings : — ^Every case must state whether judgment on the con- 
viction was passed or postponed, or the execution of the 
judgment respited, and wheilier the person convicted be in 
prison, or has been discharged on recognizance of bail to 
appear and receive judgment, or to render himself in execu- 
tion:— When any case is intended to be argued by 
counsel (d) or by the parties, notice thereof must be given 
to the clerk of the Court for Crown Cases Reserved at least 2 
days previously to the sitting of the court : — With every case 

((Q The public prosecutor may, where no counsel is instructed for the 
prosecution, instruct counsel to argue the case. 

i2 
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• Part VI. delivered to the judges of the conrt (except such cases as are 

reserved by such judges) the fee payable to the clerks of the 

said judges shall not exceed the fee payable on " demurrer 

and other paper books/' as contained in the table of fees 

allowed and sanctioned by the judges pursuant to the statute 

1 Yict. c. 80. . 

Power of The Court for Grown Cases Beserved has full power and 

Court for authority to hear and finally determine the said question or 

Crown questions, and thereupon to reverse, affirm, or amend any 

R ^^ A judgment which has been given, or to avoid the same, and 

ment of the said judges of the said court the party convicted 
ought not to have been convicted, or to arrest the judgment, 
or to order judgment to be given thereon at some other 
session of oyer and terminer or gaol delivery, or other 
sessions of the peace, if no judgment shall have been before 
that time given, or to make such other order as justice shall 
require, (s. 2.) 

The Criminal Code Commissioners in their report (p. 88) 
state with reference to the power of the Court for Crown 
Cases Beserved under this Act, '< if ultimately it is deter- 
mined that there has been an improper ruling against the 
accused, on some point of perhaps very little importance, or 
that some evidence, perhaps of little weight has been im- 
properly received or rejected, the Court of Appeal must avoid 
the conviction, and has no power to grant a new trial.*' 

The judgment of the Court for Crown Cases Beserved 
must be delivered in open court after hearing counsel or the 
parties, where they are desirous of being heard. The 
Criminal Code Commissioners, at p. 88 of their report, 
state : — ** Upon the construction of the Act it has been con- 
sidered that, if a difference of opinion occurs between the 5 
judges, the minority are not bound by the majority, but the 
matter must be referred to the whole body, — a course which 
is on many obvious grounds inconvenient." 

The determination of the court is final, and without appeal 
(J. Act, 1873, s. 47.) 

The judgment and order, if any, of the said judges must 
be certified under the hand of the presiding chief justice to 
the clerk of assize or his deputy, or to the clerk of the peace 
or his deputy, as the case may be, who enters the same on 
the original record in proper form ; and a certificate of such 
entry, under the hand of the clerk of assize or his deputy, or 
'the clerk of the peace or his deputy, as the case may be, in 
the form given by the Act, as near as may be, must be deli- 
vered or transmitted by him to the sheriff or gaoler in whose 



POWEE OF COURT. 173 

custody the person convicted is ; and the said certificate is a Ch*XXIV. 

suflficient warrant to all persons for the execution of the 

judgment or for the discharge of the prisoner from further 
imprisonment, as the case may be : And where necessary, 
the next court of oyer and terminer and gaol delivery or 
sessions of the peace must vacate the recognizance of bsul, if 
any, and give judgment as may be directed. 

The Court for Crown Cases Beserved may send back the 
case or certificate for amendment, and after the same has 
been amended will give judgment. (11 & 12 Yict, c. 78, s. 4.) 

The J. Acts do not affect the practice and procedure with 
respect to crown cases reserved. 
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MEW TBIAL. 

"^^hen A NEW trial will not be granted in a case of felony {Att.- 

granted, q^^ ^y ^Veip South Wales v. Bertrand, L. R. 1 P. C. 520 ; 
86 L. J. P. C. 51). A motion for a new trial can only be 
made where the indictment has been preferred for a mis- 
demeanor in the Q. B. division of the High Conrt of Justice, 
or has been removed there by certiorari. A new trial after 
conviction may be moved for, on the ground that the pro- 
secutor has omitted to give due notice of trial, or that the 
verdict was contrary to the evidence, or to the direction of 
the judge, or for the improper reception or rejection of 
evidence, or other mistake or misdirection of the judge, or 
for any gross misbehaviour of the jury among themselves, or 
for surprise, or for any other cause where it appears to the 
court that a new trial will further the ends of justice. (2 
Hawk. P. C. c. 4, s. 12, R. v. Fowler, 4 B. & Aid. 278.) 
In general after an acquittal of the defendant, a new trial 
will not be granted (a). (E. v. Mann, 4 M. & Sel., 887.) 
In cases where the object of the proceeding substantially is 
to try a civil right, and the verdict would bind the right, as 
in cases of indictments for non-repair of a highway or a 
bridge, a new trial may be had after verdict for the defen- 
dant, if evidence has been improperly received, or there has 
been misdirection, or a verdict contrary to the evidence. 
(R. V. Chorley, 12 Q. B, 515 ; R. v. Cricklade, 8 E. & B. 
947 n ; jR. v. Russell, 8 E. & B. 942 ; 28 L. J. M. C. 178.) 
In cases of treason and felony, as well as misdemeanor, where 
there has been a mis-trial, a venire de novo will be awarded 
and a fresh trial had thereon ; as where a challenge has 
been improperly disallowed. ( Witham v. Lewis, 1 Wils. 48 ; 
R. V. Yeadon, L. & C. 81 ; 81 L, J. M. C. 70.) 

It is a rule that where there is only one defendant, he 
must be present in court when a motion is made for a new 

(a) According to J2. v. Duncan, 14 Cox C. C. 57l> a new trial can 
not be g^nted after an acquittal where the defendant has been in 
peril of imprisonment, — this was an indictment for obstmcting a 
highway. 
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ixial (b). And where several defendants are convicted Ch. XXV. 
upon an indictment for a misdemeanor removed into the " 
<Jueen's Bench Division aU must be present in court when 
A motion is made for a new trial on behalf of any of them, 
unless a special ground be laid for dispensing with their 
attendance (c). But where a defendant has been found 
guilty of an offence, e,g.y a nuisance, for which he is not 
liable to personal punishment but only to a fine, it is not 
necessary that he should be present in court when a motion 
is made for a new trial (d). Before the Judicature Acts, 
when it was intended to move the Court of Queen's Bench 
for a liew trial in a criminal case, either the motion should 
be made within the first 4 days of term, or during those 
days an intimation must have been given to the court that 
counsel was prepared to make the motion (e). As to the 
practice on moving for a new trial in a criminal case, see 
•Oomer*s Crown Practice. 

The decision of the Q. B. Division is final. 

(6) B, V. Caudwell, 17 Q. B. 503; 21 L. J. M. C. 48; Motoard v. 
Jiesf. 11 Law T. 629. 

(c) Bex V. Teal, 11 Bast, 307. 

(d) Meg. v. Farkinson, 2 Den. C. C. 459, 21 L. J. M. C. 38, note (r). 

(e) Meg, v. Newman, 1 E. & B. 268, 22 L. J. Q. B. 156. 
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CHAPTER XXVI. 

WRIT OF EBBOB (a). 

Definition of p, 176. 

When it lies ... - - p. X77. 

Proceedinga on - - - - - P« 177. 

Bail in envr - - - - - p. 178. 

Where default nuide in prosecuting - " P« 179. 

Judgment of Court of Error - - " P« 180. 

Error to Court of Appeal - - • P- 181. 

A WBiT of error is an original writ (whicli before the* 
J. A. issued from the common law side of the Court of 
Chancery), and is directed to the judge or judges of an 
inferior court, requiring him or them to send the record 
and proceedings of the indictment, inquisition or informa- 
tion on which judgment has been pronounced, and in which 



(a) The following is taken from p. 87, of the report made by the 
Criminal Code Commissioners : — ** Proceedings in error are proceedings- 
by which the Queen's Bench Division of the High Court is 
called upon to reverse a judgment on the ground that error appears- 
on the record, — a writ of error being granted only on the attorney 
general's fiat. An appeal lies ultimately to the House of Lords. The- 
record, however, is so drawn up that many matters by which a prisoner- 
might be prejudiced, indeed the matters by which he is most likely 
to be prejudiced, would not appear upon it : for instance, the improper 
reception or rejection of evidence, or a misdirection by the judge 
would not appear upon the record. This remedy therefore applies 
only to questions of law and only to that very small number of legal 
questions which concern the regularity of the proceeding^ themselves, 
e.g., an alleged irregularity in impannelling the jury (Mansell y. JB.), 
or in dischargiug a jxuy ( Winsor v. B,), or a defect appearing upon the 
face of the indictment. (Bradlauffh v. JR.) The result is that the 
remedy by writ of error is confined to a very small number of cases 
of rare occurence. It must be added that the procedure in writs oC 
error is extremely technical. It is necessary in such cases to draw up 
the record, and this is an extremely formal and prolix document, though 
the materials from which it is complied are simply short notes in a 
rough minute book kept by the officer of the court. When the 
i*ecord is drawn up, the Court of Appeal cannot look beyond it, but is 
tied down to the matters expressly entered in it. The proceeding^ on 
special verdicts and demurrers to evidence have practically fallen into- 
disuse." 
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error is alleged, to the eotirt aathorized to review the same, CH.XXyi. 

and is in the nature of a commission from the Qaeen to ' 

the judges of the superior court, hy which they are autho« 
rized to examine the record upon which judgment was given 
in the inferior court, and on such examination and a con- 
sideration offfche errors assigned, to affirm or reverse the 
judgment according to law. 

A writ of error lies from all inferior criminal jurisdictions When it 
to the Q.B. division of the High Court of Justice, for every lies. 
substantial defect not cured by verdict, appearing on the face 
of the record, for which the indictment might have been 
quashed, or which would have been fatal on demurrer, or 
in arrest of judgment. We have abready noticed when 
formal defects must be taken advantage of and what defects 
are cured by verdict {ante), K in an indictment for burglary 
it appears that the prisoner broke and entered the dwelling 
house with intent to commit a trespass only, and not a felony 
error will lie {IL v. Powell^ 2 Den. 408) ; so, also, where a 
challenge to the array is improperly overruled, error vnll lie. 
(O'ConneU v. R. 11 C. & Fin. 165.) Error also may be 
assigned on a special verdict, where judgment has been 
passed on the defendant. (2 Ld. Baym. 1514 ; R, v. Chadwick^ 
11 Q. B. 205 ; 17 L. J, M. C. 88.) If a general judgment be 
given on the whole of an indictment containing several counts, 
one of which is bad in substance {0* Connelly, R. 11 C. &Fin. 
155) ; or if an indictment be preferred at the quarter sessions 
for an offence not there cognizable, and the defendant be 
convicted and judgment passed upon him, the proceedings 
will be reversed on error. (4 Mod. 879.) 

Before bringing a writ of error in a case of felony or mis- Proceed- 
demeanor application must be made to the attorney-general ^°?J| ^^ 
for his fiat ; and for this purpose a certificate signed by the ^^^.^ 
prisoner's counsel, accompanied by an affidavit if error in fact 
be alleged, should be submitted to the attorney-general. A 
praecipe, together with the attomey-generars fiat, must be 
taken to the proper office before the writ of error can be 
issued. Upon delivering the writ to the clerk of the peace 
or other officer of the court to which it is directed, he will 
make up the record, and make out the return. When the 
writ is addressed to the justices in quarter sessions the return 
is signed and sealed by the chairman. The record and pro- 
ceedings are returned to the Court of Error. If the whole 
record be not certified, or not truly certified, the plaintiff in 
eaoTj may allege a diminution of the record, showing that 
part (St the record has been omitted and remains in the 
inferior court not certified, and a certiorari will be awarded 

I 8 
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PiBT VI. (Tennes de la Ley, 249 ; Dunn v. it, 12 Q. B. 1031 ; 18 

L. J. M. C. 41, 48.) 

When the imi hp.s been retained, the party saing ont the 
writ shonld assign errors. On a charge of felony, be mnst 
appear in person to assign same. {HoUoway v. i^., 2 
Den. 281 ; 17 Q. B. 817 ; ManseU v. J?., 8 ^. & B. 54 ; 
27 L. J. M. 0. 4.) Then follows joinder in error. When 
error is bronght on a judgment for felony, and the crown does 
not join in error, the defendant will be discharged, (i?. v. 
Hotcea, 7 A. & E. 60 n.) By 16 & 17 Vict. c. 82, s. 3, 
whenever a writ of error is brought for. reversing any judg- 
ment in misdemeanor, and error is assigned thereon, no 
judgment of reversal can be entered, either for want of a 
joinder in error or otherwise, without the special order of the 
court in which error is pending, pronounced in open court, 
and upon a certificate, signed by or on behalf of the attorney 
or solicitor-general, that notice has been given to one of them 
of such intended application ; and in the event of there being 
no joinder in error, the court of error may proceed to examine 
the record and give such judgment thereon as the court below 
ought to have done. As to assigning errors and the mode of 
procedure subsequent thereto, see Cor. Crown Practice. 
The case is set down for argument in a paper called the 
Crown Paper, and comes on in its turn for argument. Paper 
books, and points for argument have to be delivered to the 
judges. 

Bail in During the pendency of a writ of error the defendant in 

error. cases of treason or felony remains in custody, being in execu- 
tion on the judgment. 

By 16 & 17 Vict. c. 82. and 8 & 9 Vict. c. 68, where a 
writ of error is brought to reverse a judgment for a mis- 
demeanor (except where the same is brought by the attorney- 
general) execution is not stayed, nor is the defendant dis- 
charged from imprisonment on the judgment, unless he 
become bound by recognizance acknowledged before 1 of 
the judges of the High Court of Justice (a), or 1 of the com- 
misbioncrs appointed to take special bail in actions depend- 
ing in the High Court of Justice, with 2 sufficient sureties, 
to be approved of by such judge or commissioner, in such 
sum as he may direct, to prosecute the writ of error with 
cifect and personally to appear in the court, wherein such 
writ is returnable, on the day whereon judgment is given 
upon the writ, and also if so ordered, by the court or a judge 



(a) The rccoj^nizances should be acknowledged befor&l of ths jadges 
of the Queen's Bench Division. 
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thereof (4 days notice being given to defendant or his CH.XXyi. 
solicitor, or to the bail personally, or by leaving the same at - 

his or their last known place of abode), on the days and times 
appointed for any proceeding npon the said writ, and so from 
day to day, and not to depart that conrt without leave, and 
forthwith to render the defendant to prison, according to the 
judgment, if the same be aJQirmed. Upon giving the recog- 
nizance execntion is stayed mitil the writ of error is finally 
determined ; and if the defendant is imprisoned, or any fine 
has been levied nnder the judgment, the defendant is entitled 
to be discharged from the imprisonment, and to receive back 
the fine until such final determination. 

The recognizance after justification of bail is filed of record 
in the crown office, and the judge or commissioner has certain 
powers in respect of justifying the bail and examining the 
sureties. In case of a defendant, under legal disability, it is 
sufficient if 2 persons approved of by the judge or commis- 
sioner, be bound by recognizance on behalf of the defendant 
as above. The proper officer in the crown office will give, to 
the defendant or his solicitor, a certificate that the recogni- 
zance has been filed, which certificate, verified by affidavit, 
will authorize the gaoler to discharge the defendant from 
custody, or the person having the fine to restore it. (8 & 9 
Vict. c. 68, ss. 1, 2.) 

If the defendant makes default in proEecuting the writ Default m 
of error with effect, or in personally appearing in the Court of prosecut- 
Error upon any proceeding to be had upon the same, the com*t ^°& ^"^ 
may order the recognizance to be estreated into the Court of ^ ^^"^^^ 
Exchequer in a summary way, without the issuing of any 
writ of scire facias, and the said writ of error to be quashed 
without argument ; and in every such case the defendant is 
forthwith liable to execution upon the judgment. (16 & 17 
Yict. c. 32, s. 2.) • 

Whenever it is made to appear to a judge of the High 
Court of Justice (6), either by affidavit or by certificate of 
the proper officer of the court of error, that the recognizance 
of a defendant given under the provisions of this Act hath 
been ordered to be estreated, or that judgment upon the said 
writ hath been affirmed, or that such writ of error hath been 
quashed, and that default hath been made by the space of 4 
days in rendering the defendant to prison in execution of 
the judgment, such judge may issue his warrant under his 
hand and seal, and thereby cause such defendant to be appre- 

(h) An application under this section should be made to a judge of 
the Queen's Bench Division. 
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Past VI. bended, and conveyed to the gaol or prison in which he- 

• was adjndged to be imprisoned, pursnant to and in execution 

of the judgment against him (sect. 6). 
Judgment ^7 H ^ 12 Vict. c. 78, s. 6, whenever any writ of error is 
of court brought npon any judgment on any indictment, information,. 
of eiTor. presentment, or inquisition, in any criminal case, and the 
Court of Error reverses the judgment, it is competent for such 
court either to pronounce tiie proper judgment or to remit 
the record to the court below, in order that such court may 
do so. (Holloway v. JR., 17 Q. B. 817, per Campbell, C. J.) 
Before ibis Act the Court of Error had no such power, 
(i?. V. Browne, 7 Ad. k E. 68.) When error is brought on a 
judgment in misdemeanor, and the defendant is in court, and 
judgment is affirmed, or the writ of error is quashed, the 
Court of Error may forthwith commit the defendant to the 
keeper of the Queen's prison (a), and order him to deliver 
the defendant to the keeper of the gaol or prison in which 
he was adjudged to be imprisoned which order must be 
obeyed, and the defendant must be imprisoned in pursuance 
of and in execution of the judgment. (16 & 17 Vict. c. 82, 
s. 4.) As to issuing a warrant for defendant's apprehension 
imder this Act, see sect. 5, supra. 

By 16 & 17 Vict. c. 82, s. 6, in every case in which a 
defendant is committed by any Court of Error in execution of 
the judgment given against him, and in every case in which 
a defendant, by virtue of any warrant or in other manner, is 
rendered to prison in execution of such judgment, the impri- 
sonment (if imprisonment has not commenced under such 
execution) is reckoned to begin from the day when such 
defendant is in actual custody in the prison in which he was 
adjudged to be imprisoned under such judgment ; and if the 
defendant has heen discharged from imprisonment on giving 
bail in error, fts is hereinbefore mentioned, he must be impri- 
soned for such further period in the same prison as, with the 
time during which he already has been imprisoned under such 
execution, shall be equal to the period for which he was 
adjudged to be imprisoned as aforesaid. 

By sect. 7 of this Act the defendant has to pay the costs of 
the render when default has been made in rendering hiTn to 
prison and a warrant has issued against him. Upon the 
reversal of the judgment the same becomes void, and the 
defendant, or, if he be dead, his representative, is entitled to be 
restored to all things which he has lost by the same and 



(a) Now Holloway prison; see 28 Vict. c. cxvii (Metropolitan Rail- 
way Act, 1865) ; Arch. Practice by Prentice, 13th Ed., p. 991. 
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stands in every respect as if be had never been charged with Ch.XXVI. 
the offence in respect of which judgment was pronounced 
against him. 

Error lies from a judgment of the Queen's Bench Division Error to 
to the Court of Appeal (11 Geo. 4, and 1 WiU. 4, c. 70 Court of 
s. 8 ; J. A. 1878, s. 18), and from thence to the House oi^P^^>^^ 
Lords ; and this is so whether the judgment be originally given 
by the Queen's Bench Division or be tiie affirmance or reversal 
of a judgment given by an inferior court. By J. A. 1878, 
s. 47, no appeal lies from any judgment of the High Court of 
Justice in any criminal cause or matter save for some error 
of law apparent upon the record, as to which no question has 
been reserved for the consideration of the judges under the 
11 & 12 Vict. c. 78, anU, p. 170. 

By J. A. 1876, s. 10, " an appeal shall not be entertained 
by the House of Lords without the consent of the attorney- 
general or other law officer of the crown in any case where 
proceedings in error or on appeal could not hitherto have 
been had in the House of Lords without the fiat or consent of 
such officer." 
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BEFBIEVE AXD PABDOV. 

Bepriere. We will now make some remarks as to '* reprieve " and 
** pardon : " — ^the former is temporary only, the latter per- 
manent. A reprieve is the witiidrawing of a sentence for an 
interval of timey whereby the execution is suspended. This 
may be granted at the mere pleasure of the Crown or ex 
arbUrio judicUj either before or after judgment ; as where the 
judge is not satisfied with the verdict, or he considers it a 
proper case to apply to the Crown for either an absolute or 
conditional pardon or the like. These arbitrary reprieves it 
seems may be granted or taken off by the justices of gaol 
delivery, although their sessions be finished, and. their com- 
mission expired ; but these rather by common usage than of 
strict right. (2 Hale's P. C. 412.) Reprieves may^also be ex 
necessitate legU, as where a woman is capitally convicted, and 
pleads her pregnancy, though this is no cause to stay the 
judgment, yet it is to respite the execution till she be delivered. 
This is a mercy dictated by the law of nature, in favorem 
prolis. If the defendant after judgment appears to be insane 
the judge in his discretion ought to reprieve him. 

Pardons. 'j!he power of pardoning offences is inseparably incident 
to and is the most amiable prerogative of the crown. A pardon 
is a work of mercy whereby, the Queen either before or after 
conviction forgiveth any crime, offence, punishment, execu- 
tion, right, title, debt, or duty, temporal or ecclesiastical. 
(3 Inst. 233.) The Queen cannot pardon an offence before 
it be committed. (2 Hawk. c. 37, s. 28.) And in some 
cases, even where the Queen is sole party, some things there are 
which she cannot pardon ; as, for example, for all common 
nuisances, as for not repairing bridges or highways, the suit 
(for avoiding a multiplicity of suits) is given to the Queen 
only for redress and reformation thereof; but the Queen 
cannot pardon or discharge either the nuisance, or the suit 
for the same, because such pardon would take away the only 
means of compelling a redress of it. But it hath been holden 
by some, that a pardon of such offence will save the party 
from any fine for the time precedent to the pr rdon. (3 Inst. 
287 ; 2 Hawk. c. 37, s. 33.) It may be noticed, however, 
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that by the 22 Vict. c. 82, Her Majesty is now expressly JS?™ 
enabled to remit, wholly or in part, any sum of money which ^^ 
under any Act may be imposed upon a convicted offender, 
although such money may be wholly or in part payable to 
some party other than the crown, and if such offender has 
been imprisoned in default of payment, may nevertheless 
extend to him the royal mercy (a). By the Act of Settle- 
ment, 12 & 18 Will. 8, c. 2, no pardon, under the great seal 
of England, shall be pleadable to an impeachment by the 
commons in parliament. But it seems after the impeachment 
solemnly heard and determined, the royal grace is not fur- 
ther restrained or abridged ; for that to pardon delinquents 
convicted on impeachment is as ancient as the constitution. 
(4 Bl. Com. 400, n 2.) To preserve the liberty of the subject, 
the committing any man to prison out of the reahn, is by the 
Habeas Corpus Act, 81 Car. 2, c. 2, made a prosmunire, un- 
pardonable, even by the King. Nor can the Queen pardon, 
where private justice is principally concerned in the prosecu- 
tion of offenders. Wherever it may reasonably be presumed 
that the Queen was deceived the pardon is void, therefore any 
suppression of truth or suggestion of falsehood in a charter of 
pardon will vitiate it. (8 Inst. 288.) 

A pardon may be conditional ; that is, the Queen may 
extend her mercy upon what terms she pleases, and may 
annex to her bounty a condition either precedent or subsequent 
on the performance whereof the validity of the pardon will 
depend, and this by the common law,— which prerogative is 
exerted in the pardon of a capital offender, on condition of 
imprisonment with or without hard labour for a stated time, 
or of penal servitude for life, or for a term of years (b). 

Pardons are sometimes granted by statute. 

A pardon could not formerly be pleaded, unless it were by 
Act of parliament or under the great seal;- and the Queen's 
warrant under the sign-manual was not pleadable. (R, v* 

(a) See also 24 & 25 Vict. c. 96, s. 109, c. 97, s. 67> as to the remis- 
sion of penalties imposed on a summary conviction, for offences made so 
punishable under those Acts. 

(6) By 5 G«o. 4, c. 84, it is enacted that whenever the crown shall bo 
pleased to extend mercy to an offender convicted of a capital crime on 
<x»ndition of his transportation beyond the seas, such offender shall be 
allowed the benefit of a conditional pardon, and an order shall be made 
by the court for his immediate transportation. And by 20 & 21 Vict. 
c. 3, whenever mercy shall be [so extended on condition of the offender 
being kept in penal servitude, such extension of mercy shall have the 
same effect, as formerly in the case of the condition being transportation 
beyond seas. See also 6 Geo. 4, c. 25, s. 1 ; 6 & 7 Vict. c. 7, and 16 & 17 
Vict. c. 99. 
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P^"VL Beaton, 1 Bl. Rep. 479 ; Bex v. (htUy, 1 Leach, 98; and 

see BuOock v. Dodde, 2 B. & Aid. 268.) But now by 7 & 8 

Geo. 4, e. 28, 8. 18, '' Where the King's Majesty shall be 
pleased to extend his royal mercy to any offender convicted 
of any felony pmiiahable with death or otherwise, and by 
warrant under his royal sign-manual, countersigned by one 
of his principal Secretaries of State, shall grant to such 
offender either a free or conditional pardon; the discharge of 
such offender out of custody in the case of a free pardon, and 
the performance of the condition in the case of a conditional 
pardon, shall have the effect of a pardon under the great seal 
for such offender, as to the felony for which such pardon shall 
be so granted. Provided always, that no free pardon, nor 
any such discharge in consequence thereof, nor any condU 
Uonal pardon, nor the performance of the condition thereof 
in any of the cases aforesaid, shall prevent or mitigate the 
punishment to which the offender might otherwise be lawfdlly 
sentenced on a subsequent conviction, for any felony com- 
mitted after the granting of any such pardon." 

A pardon may be pl^uled in bar to the indictment, or, 
after verdict, in arrest of judgment, or, after judgment, in 
bar of execution. But it must be observed that it is neces- 
sary to plead it at the first opportunity the defendant may 
have of so doing, if for instance, he have obtained a pardon 
before arraignment, and, instead of pleading it in bar, he 
plead the general issue, he is deemed to have waived the 
benefit of it, and cannot afterwards avail himself of it in 
arrest of judgment. {R. v. Norris, 1 Rol. Rep. 297.) What 
has now been mentioned, however, relates to the Queen's 
pardon only; for a statute pardon need not be pleaded 
(Fost. 43 ; 8 Inst. 284 ; Plowd. 88, 84) ; unless there be 
exceptions in it (2 Hale, 252 ; 8 Inst. 884) ; nor can the 
defendant lose the benefit of it by his own laches or negli- 
gence. 

It seems that no pardon by the Queen without express 
words of restitution, could divest either from the Queen or 
subject an interest either in lands or goods vested in them by 
an attainder or conviction precedent ; but that a pardon prior 
to a conviction prevented any forfeiture of either lands or 
goods. (2 Hawk. c. 86, s. 64.) As to forfeiture for treason 
and felony being now abolished, see ante, p. 167. 
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EVIDENCE. 

In general the rales of evidence are the same in criminal 
as in civil cases. We do not propose in this work to treat 
generally of the law of evidence, bnt only of certain general 
mles and statntes and snch parts thereof as are particolarly 
applicable to criminal cases. This part is divided into the 
following chapters :— - 

CHAP. PAGE. 

28. MUST BE CONFINED TO THB POINT IN ISSUE - - 185 

29. WHAT ALLEGATIONS MUST BE PBOVED HEREIN 

OP SURPLUSAGE --.--- 191 

80. PRESUMPTIVE EVIDENCE ----- 197 

81. THE BEST EVIDENOE MUST BE PRODUCED— HEREIN OF 

HEARSAY EVIDENCB .--••- 200 

82. WITNESSES THEIR COMPETENCY — EXAMINATION 

OF, ETC. -----*.. 218 

38. WRITTEN EVIDENCB --.--- 289 

84. CONFESSIONS AND STATEMENTS BY ACCUSED - -^ 251 

85. DEPOSITIONS — WHEN EVIDENCE, ETC. - - - 258 



CHAPTEE XXYm. Chap. 

XXVIII. 

EVIDENOE MUST BE CONFINED TO THE POINTS IN ISSUE. 



Proving prisoner guiUy of an offence not charged in 

the indictment - - - - - - -p. 186. 

Evidence of other acts of prisoner to prove guUty 

knowledge^ dc, - - - - • -.-p. 186. 

Evidence of otfier acta of prisoner to prove guilty intent p. 187. 

Evidence for prisoner of his oum acts and declarations* p. 188. 

Evidence that property found in prisoner's house after 

his arrest - - • - - - - -p. 188. 

Evidence of character - - - - - - p. 189. 

The evidence mnst be confined to the points in issne,and Evidence 
it is a general rule that the facts proved must be s^ctly^^?^^" 
relevant to the particular charge, and have no reference to p^i^t -^ 

issae. 
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Past YIL any conduct of the prisoner unconnected with snch charge. 
Therefore, it cannot he shown on the trial of an indictment^ 
that the prisoner has a general disposition to commit the 
same kind of offence as that for which he stands indicted. 
We shall notice, pogt^ Chapter 92, that the rule is that no 
question can he pnt to a witness which is not relevant to the 
issne, unless for the purpose of impeaching his credit. 
Profing Generally speaking, it is not competent to a prose - 

^^^^ cutor to prove that the prisoner has committed some 
^^0^^ other crime not included in the indictment; hut -wliere 
not several offences are connected together, and form part of 

charged in one enfare transaction, then upon an indictment for one, 
the uidict- evidence respecting the others may he given ; and this, 
™^^ though they are the suhjects of separate indictments (22. 

V. BoGney, 7 C. & P. 519 ; lUx v. Ellis, 6 B. & C. 145) ; 
and whatever goes to prove that the prisoner is guilty of the 
offence he is charged with is evidence, although it also goes 
to show him guilty of another offence. (Rex v. Moore, 2 G. & 
P. 235 ; R^ V. Briggs, 2 M. & Roh. 199.) 
Eridenoe In order to prove a guilty knowledge on the part of the 
of other ^ prisoner, evidence of other offences conmiitted by him, though 
*^ ®^P"' not charged in the indictment, is admissible. Thus, upon 
prove his ^^ indictment for uttering a forged bank note, knowing it to 
goilty he forged, evidence may be given of other forged notes 
knowledge, having been uttered by the prisoner, in order to show .his 
'^' knowledge of the forgery (a). So on a prosecution for 

uttering counterfeit money, for the purpose of showing a 
guilty knowledge, proof may be given of more than one 
uttering committed by the pariy about the same time, though 
only one uttering be charged in the indictment. {Reg, v. 
Jarvis, Dears. C. C, 552 ; Reg, v. Weeks, L. & C. 18 ; H. 
V. Foster, 24 L. J. M. 0. 184.) On an indictment for ob- 
taining money on a chain by falsely pretending that it was a 
silver chain, it was held ad^ssible to prove that the pri- 
soner a few days afterwards offered a chain similar in appear- 
ance to another pawnbroker, requesting him to advance 10s. 
upon it, and that 26 similar clmns were found on the pri* 
soner when he was apprehended. (R. v. Roebuck, D. & B. 
24 ; Blake v. The Albion Life Ass. Soc, 14 Cox C. C. 246.) 
If a person be charged with having wilfully poisoned another, 
and it be a question whether the former knew that a certain, 
white powder was arsenic, evidence is admissible, for the pur- 

(a) See Wyli^s Case, 1 New Bep. 92; S. C. 2 Leach, 983; GriffUhs 
y. Payne, 11 A. & E. 131. It jseems that it may be proved that the 
prisoner had uttered forged bills or notes of a different kind. 
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pose of showing that he knew what the powder was, that he y^^?* 
had administered it to another person, who had died, although ^^^^^^' 
that might be proof of a distinct felony. {Reg. v. Dossett, 
2 C. & K. 806.) 

The following important provision as to proving guilty 
knowledge where proceedings are taken against a person for 
receiving goods, knowing them to be stolen, should be here 
noticed. By sect. 19 of the Prevention of Crimes Act, 1871 
(34 & 86 Vict. c. 112), it is enacted that " where proceedings 
are taken against any person for ha\ing received goods (6), 
knowing them to be stolen, or for having in his possession 
stolen property, evidence may be given at any stage of the 
proceedings that there was found in the possession (c) of 
such person other property stolen within the preceding period 
of 12 months, and such evidence may be taken into considera- 
tion for the purpose of proving that such person knew the 
property to be stolen which forms the subject of the proceied- 
ings taken against him. Where proceedings are taken against 
any person for having received goods, knowing them to be 
stolen, or for having in his possession stolen property, and 
evidence has been given that the stolen property has been 
found in his possession, then, if such person has, within 5 
years immediately preceding, been convicted of any offence 
involving fraud or dishonesty, evidence of such previous con- 
viction may be given at any stage of the proceedings, and 
may be taken into consideration for the purpose of proving 
that the person accused knew the property which was proved 
to be in his [possession [to have been stolen (d) ; provided 
that not less than 7 days' notice, in writing, shall have been 
given to the person accused, that proof is intended to be 
given of such previous conviction ; and it shall not be neces- 
sary for the purposes of this section to charge in the indict- 
ment the previous conviction of the person so accused." 

If it be material to show the intent with which the act Endence 
charged was done, evidence may be given for this purpose of o^ otl^er 
a distinct offence not laid in the indictment. Thus, upon an *^ ®* *^ 
indictment for maliciously shooting, if it be questionable prove^^' 
whether the shooting was by accident or design, proof may guilty m- 
be given that the prisoner at another time intentionally shot tent, 
at the same person. {Rex v. Voke, R. & R. 681.) So upon 
an indictment for administering sulphuric acid to horses with 
intent to kill them, the prosecutor is not confined to the 

(b) See S, v. Harwood, 11 Cox C. C. 388. 

(c) See jB. v. Drc^e, 14 Cox C. C. 85. 
{d) See B, v. DavU, 89 L. J. M. C. 134. 
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Pam VII. proof of a single act of admmistering, but other acts of ad- 

..-jninistermg may be given in evidence to show whether the 

act charged in the indictment was done within the intent 
alleged. {Rex V. Mogg^ 4 C. & P. 864.) On a prosecution 
for a libel, the publication of other libels by the defendant 
may be given in evidence to show with what intention the 
defendant published that in question. (Stuart v. Lavell^ 2 
Stark. N. P. C. 96 ; Pearson v. Lemaitre, 6 M. & Gr. 700.) 
On an indictment for sending a threatening letter, prior and 
subsequent letters, from the prisoner to the party threatened, 
may be given in evidence, as explanatory of the meaning and 
intent of the particular letter on which the indictment is 
framed. {RobimorCs Case, 2 Leach, 749 ; 2 East, P. C. 
c. 28, s. 2, p. 1110.) When a prisoner is indicted for 
murder, by poison, evidence may, in some cases, be allowed 
to be given to prove that prisoner had administered the same 
kind of poison to others who had died— ^for the purpose of 
showing that the poison was wilfully administered to the 
person charged to have been murdered, and not by accident. 
(B. V. Qamer, 8 F. & P. 681 ; 4 F. & F. 846.) On an in- 
dictment for embezzlement, where the entries of sums were 
correct but the casting up incorrect, a series of similar errors 
in casting up, both previously and subsequently to the cases 
to which the indictment referred, were held admissible in. 
order to negative the defence that the errors were accidental- 
{B. V. Richardson, 2 F. & F. 848.) 

Upon a trial for arson with intent to defraud an insurance 
company, evidence that the prisoner had made claims on two- 
other insurance companies in respect of fires which had 
occurred in two other houses which he had occupied pre- 
viously and in succession, was admitted for the purpose of 
showing that the fire which formed the subject of the trial 
was the result of design and not of accident. (E. v. Oray^ 
4 F. & F. 1102.) 
Proof of The prisoner in his defence may in some cases prove other 
acts,&c., acts and declarations of his own, as evidence of his inno- 
e "d^"*'^ cence. Thus on a charge of murder, expressions of goodwill 
for him ^^^ ^^^^ ^^ kindness on the part of the prisoner towards the 
of his ' deceased are evidence, as showing what was his general dis- 
innocence, position towards the deceased, from which the jury may be 
led to conclude that his intention could not have been what 
the charge imputes. 
Articles On an indictment for stealing property it may be shown 

^^^ that the property was found in &e prisoner's house after his 

found m apprehension. On an indictment for treason, evidence was. 
prisoner's acquitted that a quantity of pikes had been found secreted in« 
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the prisoner's house subsequently to his "apprehension. (2 . Chap. 
«tark. N. P. C. 137.) On an indictment for uttering a forged ^XVIII. 
hank-note, knowing it to be forged, it was held that a letter house 
purporting to come from the prisoner's brother, and left by after hig 
the postman pursuant to its direction at the prisoner's arrest, 
lodgings, after he was apprehended, and during his confine- 
ment, but never actually in his custody, could not be read in 
evidence as proof of his knowledge that the note was forged. 
{HueVs case, 2 Leach, 820 ; JR. v. Cooper^ 45 L. J. M. C. 
15.) Writings found in the prisoner's possession, if plainly 
connected with the treasonable design charged, are evidence 
of such design upon an indictment for treason, though not 
published {Eex v. Watson, 2 Stark. N. P. C. 141) ; and 
may be read in evidence without proof of the handwrit* 
ing being the prisoner's. (1 East P. C. c. 11, s. 56, 
p. 119.) 

When the prosecutor is a witness his credit may be im- Evidence 
peached in the same way as the credit of any other witness of prose- 
may be impeached. cutor's 

On an indictment for a rape, or for an assault with an ^^^^^^r. 
intent to commit a rape, evidence is admissible on the part 
of the prisoner, not merely, as in the case of an ordinary 
witness, that from her general bad character the prosecutrix 
ought not to be believed on her oath, but her character as to 
general chastity may be impeached by general evidence. (See 
dhapter 32.) And the prosecutrix may be cross-examined 
as to particular discreditable transactions, and as to her 
having had connection with the prisoner previously to the 
alleged rape ; and if she deny such connection, the prisoner 
may show that she has been previously connected with him. 
(See 8 Buss, on Crimes, 388.) On an indictment for rape, 
or attempt to commit rape, the answer of the prosecutrix to 
questions put to her on cross-examination as to particular 
acts of connection with persons named to her, other than the 
prisoner, is final, and the party questioning is bound thereby, 
and if her answer be a denial the persons named cannot be 
called to contradict her (a). 

The prisoner is always permitted to call witnesses to speak Evidence 
to his general character,, who are usually examined as to how of P"- 
long they have known him, and as to his general character ^2° i^ 
for honesty, humanity, or peaceable conduct (according to 
the nature of the offence charged) during that time. .A 

(a) E, V. Solmes, 41 L. J. M. C. 12 j 12 Cox C. 0. 137. Semhle, 
that the question may he pat to her on cross-examination^ hat that she 
is not hound to answer it. 
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Paut VII. ■witness to character will not be allowed to speak to his 
own opinion of the prisoner's disposition. (R. v. Eoivton^ 
L. & C. 620; 84 L. J. M. C. 57.) This evidence of the 
prisoner's character is relevant to the question of guilty or 
not guilty, as it raises an improbability that the prisoner 
conducted himself as alleged. A witness to character for 
honesty may be cross-examined as to whether the prisoner 
was suspected of having been implicated in a particular 
robbery, as a man's character is made up of a number of 
small circumstances, of which his being suspected of mis- 
conduct is one. (Reg. v. Wood, 5 Jurist, 225; Rex v. 
Hodgkiss, 1 Q. kV. 298.) 

The prosecutor cannot give evidence of the prisoner's bad 
character, unless the latter give evidence as to his good 
character ; and in such a case it is open for the prosecution,^ 
by way of reply, to prove that by general reputation the 
prisoner's character is bad {R. v. Rowton, 84 L. J. M. C. 
57 ; 10 Cox C. C. 25), or that the prisoner has been pre- 
viously convicted. By 24 & 25 Vict. c. 96, s. 116, if the 
prisoner is charged in the indictment with having been pre- 
viously convicted^ and gives evidence upon the trial for the 
subsequent offence of his good character, the prosecutor, in 
answer thereto, may give evidence of the previous convic- 
tion, and the jury must enquire concerning such conviction 
at the same time that they enquire cohcemmgthe subsequent 
offence. Unless such evidence be given by the prisoner as 
to his good character, the conviction cannot be proved upon 
the trial for the subsequent offence, as the prisoner in the 
first instance is only arraigned on so much of the indictment 
as charges the subsequent offence, and the jury in the first 
instance are charged to enquire respecting such subsequent 
offence only. (Ante, p. 120). If a prisoner cross-examines a 
witness for the prosecution as to his character, he '* gives 
evidence " within the meaning of this section, and the previous 
conviction may be proved, (R, v. Gadbury, 8 C. & P. 676.) 
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CHAPTER XXIX, Ch.XXIX, 

WHAT ALLEGATIONS MUST BE PBOVED. 

What allegations must he proved - - - -p. 191, 

Proof of negative averments - - - - -p.l9I. 

Sufficient to prove suhstance of material averments - p. 192. 

Of name of party named in indictment - - p. 198. 

Of place so named ----- p, 194, 

Of time so named - - - - - p. 195. 

Of value of a tiling so named- - - - P- 195. 

Not necessary to prove offence to whole extent laid - p. 195. 

Conviction of one of several defendants - - - p. 196. 

"We will now consider what allegations must be proved, What 
and what need not be. In order to convict a person of an allegations 
offence, all the material, facts which constitute it, and™^®^^® 
which are necessary to enable him to avail himself of the ^^^^^ 
verdict and judgment, should the same charge be again 
brought forward, must be stated upon the indictment ; and 
all these requisite allegations must be proved as laid. But 
allegations not essential to such a purpose, which might be 
entirely omitted, without affecting the charge against the 
prisoner, and without detriment to the indictment, are con- 
sidered as mere surplusage, and need not be proved. (Rex 
V. Holt, 2 Leach,_ 593 ; 5 T. R. 446.) Thus, where the 
prisoner was convicted upon an indictment which charged 
him with robbing the prosecutor in the dwelling-house of 
Aaron Wilday, and it was proved that the robbery was com- 
mitted in a house, but it did not appear who was the owner 
of it, the judges held the conviction proper. {Pye's Case, 2 
East P. C. c. 16, s. 168, pp. 785, 786.) It is, however, a 
general rule that no allegation, whether necessary or un- 
necessary, which is descriptive of the identity of that which 
is legally essential to the charge in the indictment, can ever 
T)e rejected. Thus, upon an indictment for stealing 4 live 
tame turkeys, the judges held that the word **live," being a 
description of the quality of the thing stolen, could not be 
rejected as surplusage. {Rex v. Edwards, R. & R. 497.) 

As a general rule, the burthen of proof lies on the party p^of of 
who substantially asserts the affirmative of the issue, {Tole- negative 

averments. 
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Past VIL man Y. Partbury^ 89 L. J. Q. B. 186.) This mle is thus ex- 

preflded in the Boman law : — Ei in^umbil probtOio^ gtd dicit, 

mm qui negat. Thus, on an indictment for bigamy, where 
the first marriage was by fieense, and the prisoner appeared 
to be nnder age at the time, it was held ihat it lay on the 
prosecutor to prove the consent of parents, required by the 
26 Geo. 2, c. 83 (a)i in order to show the marriage valid, 
and not on the prisoner to prove the negative in his defence. 
(R. V. Butler, R. & R. 61.) 

In criminal proceedings, however, the operation of the 
above role is sometimes counteracted by the role that the law 
win presume innocence in the absence of evidence to the 
contrary. (3 Buss, on Crimes, 365.) If a statute in de- 
scribing an offence and not by way of proviso, contain nega- 
tive matter, the indictment should contain a negative allega- 
tion, which should be supported by evidence. Thus, where 
a prisoner was indicted under a repealed statute for coursing 
deer in enclosed grounds without the consent of the owner, 
some evidence must have been given to prove that no such 
consent was given. {R. v. Allen, 1 Moo. G. C. 154.) The 
necessity of giving evidence in cases like this has been found 
inconvenient, and accordingly in many cases by statutes, the 
necessity of proving negative matter on the part of the pro- 
secution has been done away with, and the proof has been 
shifted to the accused. 

Again, to the general rule that the burthen of the proof 
lies on the party who substantially alleges the affirmative, 
another exception is this, that where the subject-matter of the 
allegation lies peculiarly within the knowledge of one of the 
parties, that party must prove it, whether it be of an affirma- 
tive or a negative character, and even though there be a 
presumption of law in his favour. In a case where there had 
been a conviction by justices for selling ale without an excise 
license, the information negatived the defendant's having a 
license ; but there was no evidence to support this negative 
averment ; the only evidence to support the conviction being 
that the defendant had in fact sold ale ; the question was, 
whether the inlormer was bound to give evidence to negative 
the existence of a license : it was held that he was not, and 
that it lay upon the defendant to prove that he had a license. 
(R, V. Hanson, Paley on Conv., p. 45 ; R. v. Smith, 8 Burr. 
1475.) 
t^ufficient ^^^ general rule is, that it is sufficient to prove the sub- 
to prove stance of material averments ; and there seems to be no 

(a) See now 4 Geo. 4, c. 76. 
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•difference in the role on this subject whether the averment Ch. XXIX. 
be by way of inducement or otherwise. (1 East. P. C. c. 5, ^^^Istancfe 
s, 115, p. 345.) If the indictment charges that A. gave the of material 
.mortal blow, and that B. and C. were present, aiding and averment, 
^abetting, &c., but on the evidence it appears that B. struck, 
and that A. and C. were present, aiding, &c., this is not a 
material variance ; for the stroke is adjudged in law to be 
the stroke of every one of them. The identity of the 
person supposed to have given the stroke, says Fosteb, J., 
is but a circumstance, and a very immaterial one. (Fost. 851 ; 
Smith V. Taylor, 3 B. & P. 463.) But any difference in sub- 
stance between the statements in the indictment and the 
evidence, as to the offence charged, will be fatal. Where 
on an indictment under an Act which used the words stab 
or cut the prisoner was charged with cutting I. S., and the 
evidence was that the wounds were inflicted by stabbing and 
not by cutting, the judges held that as the statute used the 
alternative **sia6 or cut" the variance was fatal. {Bex v. 
M'Dennot, E. & R. C. C. R. 356.) 

The name' of a person, necessarily stated in an indictment Misnomer 
or plea, must be proved as laid in the indictment (Earl of^^V^^J 
Cardigan's case, cited Dears. C. C. 477) ; but an amendment ^^me?" 
can now in most cases be allowed as mentioned, ante, p. 134, indict- 
ior the purpose of curing a variance in this respect. If a ment. 
person be necessarily described in an indictment as a certain 
person to the jurors unknown, and it appear in evidence 
that his name was known — this is a variance. (1 East. P. C. 
651.) Where a prisoner is described by name simply, with- 
out addition, proof that there are 2 persons of that name — 
as, for instance, mother and daughter — is no variance, for the 
allegation is still true. (Rex v. Peace, 3 B. & A. 579 ; 
Hodgson's case, 1 Lew. 236.) A transposition of the order 
in which names are borne causes a variance. Thus it is a 
variance to describe Henry Jules Steiner as Jules Henry 
Steiner. {Beg. v. James, 2 Cox C. C. 227.) But if the name 
proved be idem sonans with that in the indictment, and dif- 
ferent in spelling only, the variance will be immaterial. Thus 
Segrave for Seagrave is no variance {Williams v. Ogle, 2 Stra. 
889) ; nor is McNicole for McNicoU. {Beg. v. Wilson, 1 Den. 
C. C. 284.) But an indictment charging the prisoner with 
having personated ** Peter M*Cann** is not supported by 
evidence that he personated "Peter M*Cam.'* {Bex v. 
Tannet, R. & R. 351.) So it has been decided that ** Shake- 
speare" cannot be considered idem sonans with " Shakepear.** 
(Bex V. Shakespeare, 10 East, 83.) Whether 2 names sound 
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Fast VII. alike is a qnesiioii for the jury, and not for the court. {Reg*. 

V. Davis, 2 Den. C. C. 281.) 

Where an indictment charged the prisoner with the man- 
slaughter of Mark Robinson, and a witness stated that the- 
deceased stayed 8 days and nights at his inn, and that he 
asked the deceased his name, and that letters came directed 
in the name which he stated was his, which letters were de- 
livered to the deceased, and received by him ; Patteson, J.,, 
held that the witness might be asked what name the deceased 
told him was his name, as it was evidence to show the name 
by which he nsaally went. (Rex v. Timmins, 7 C. & P. 499.) 
Where an information for libel alleged that a certain person 
had murdered E. Grimwood, and the coroner proved that on 
the inquest on a female she was called by the witnesses 
E. Grimwood; and he produced an inquisition on paper pur- 
porting to be taken on the body of E. Grimwood ; it was 
held that this was evidence that the deceased went by that 
name. {Reg. v. Gregory, 8 Q. B. 608.) 
Proof of On the trial of indictments for offences whicl) are not local 
place laid Jn their nature, generally speaking, it will be sufficient to 
111 indict- ghoiv that the offence was committed in some place within 
the county or jurisdiction of the court before which the trial 
takes place ; and a mistake of the place in which an offence 
is laid will not be material, if it be proved to have been com- 
mitted within the jurisdiction. (2 Hawk. P. C. c. 25, s. 84.) 
Since the 14 & 15 Vict, c, 100, s. 28, noticed ante, p. 90, 
it is not necessary to state any venue in the body of an in- 
dictment, unless a local description be required. To the 
above rule, as to the parish and place being immaterial, there 
are some exceptions ; as, if the statute upon which the in- 
dictment is framed give the penalty to the poor of the parish 
in which the offence was committed, the offence must be 
proved to have been committed in the parish laid in the in- 
dictment. (See Rex v. Glossop, 4 B. & A. 616.) If the 
offence be in its nature local, and there be no such place as 
that laid in the indictment, the prisoner must be acquitted of 
such local offence; if, however, the indictment contain a 
charge of a transitory offence, as larceny, the prisoner may 
bo convicted of such transitory offence, although he is 
acquitted of the local offence. {Reg. v. Brookes, C. & M. 
543.) So on an indictment against a parish for not repairing 
a highway, in pursuance of their common law liabUity to 
repair, the part of the road out of repair must be proved 
to be within the parish. Proof that the place or parish is 
usually and commonly known by the description used is 
sufficient. {Kirtland v. Poimsett, 1 Taunt. 570.) And although 
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ihere be 2 parishes of the same name, a general description Oh, XXXX 
will be sufficient. {Doe d. James v, Harris, 6 M. & S. 826.) ] " 
Bat now, whenever any variance occnrs between any local 
description and the evidence, the conrfc may amend the record 
under 14 & 15 Yict. c. 100, s. 1, noticed ante, p. 184. 

It is unnecessary to prove the time of committing the Proof of 
offence as laid in the indictment, unless that particular time !^™® j?*^ 
is material and the essence of the offence ; and the facts |^^ ^^ * 
may be proved to have occurred on any day previous to the 
finding of the bill by the grand jury. {Rex v. Levy, 2 
Stark. E. 458.) And now, by 14 & 15 Vict. c. 100, s. 24, 
noticed ante, p. 90, no indictment is insufficient *' for omit- 
ting to state the time at which the offence was committed in 
any case where time is not of the essence of the offence, nor 
for stating the time imperfectly." If a statute make the 
doing of an act in certain months of the year an offence, it 
is sufficient to prove that the act was done within such 
time, though the particular day could not be proved. (See 
Bex V. Chandler^ 1 Ld. Baym. 581.) If the time of day or 
night at which IJie act constituting the offence was done is 
an important ingredient in the offence, the act must be proved 
to have been done at the time of day or night alleged — and 
the allegation in this respect, in the indictment, should follow 
the statute. 

The value or price of any matter or thing, or the amount Proof of 
of damage, injury, or spoil in any case where the value, or "value men* 
price, or the amount of damage, injury, or spoil is not of the l^^^"^ 
essence of the offence, need not be proved. (14 & 15 Vict, ment.' 
c. 100, s. 24, ante, p. 90.) 

It is not necessary to prove the offence charged in the indict- Kot neces* 
ment to the whole extent laid, — it is in general sufficient for sary to 
the prosecutor to prove so much of the charge as consti- PL°^® 
tutes an offence punishable by law. This rule, however, must ^ whole 
be understood with this qualification ; that if a prisoner be extent 
indicted for felony he cannot be convicted of a misdemeanor, laid, 
except it be an attempt to commit the offence charged, of 
which by statute, as mentioned ante, p. 140, he may be 
convicted of. (Rex v. HoUingherry, 4 B. & C. 829.) If A. 
be charged with the murder of B., and all but the fact of 
malice prepense be proved, A. may be convicted of man- 
slaughter, for the indictment contains all the allegations 
essential to that charge. {Mackalley's case, 9 Bep. 67 h.) 
So on an indictment for burglary and stealing goods, if it 
appear that no burglary was committed, but that the prisoner 
stole the goods he may be found guilty of the simple larceny 
only. (2 Hale F. C. 802.) And in all aggravated larcenies 

K 2 
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Paet VIL the prisoner may be acquitted of the circumBtances of aggrava- 
' tion, and found guilty of a simple larceny. (2 East. P. C. 

784.) But in order to convict of any minor offence than 
that which is charged in the indictment, it is necessary that 
the minor offence should be substantially charged in the 
indictment. (Beg. v. Beid, 2 Den. C. C. 88.) 

If the indictment charges, that the defendant did, and 
caused to be done, a particular act, as ''forged, and caused 
to be forged,'* it is enough to prove either one or the other. 
(By Lord Mansfteld in Rex v. Middlehurstf 1 Burr. 400.) 
If the defendant is charged with composing, printing, and 
publishing a libel, he may be convicted only of the printing 
and publishing. {Bex v. Hunt, 2 Campb. 588.) 

Upon an indictment for obtaining money by false pretences, 
it is not necessary to prove all the pretences charged ; proof 
of part, and that the money was obtained by such part, is 
sufficient. (Bex v. Hillf B. & B. 190.) Where an infor- 
mation for publishing a malicious and seditious libel con- 
tained an averment that outrages had been committed in 
and in the neighbourhood of Nottingham, it was held that 
such averment was divisible, and that it need not be proved 
that they had been committed in both places. (Bex v. 
Sutton, 4 M. & S. 632.) But if it be necessary to state a 
prescription in an indictment, such prescription must be 
proved to the whole extent laid, otherwise the consequence 
might be, that the record would be evidence of a right which 
had been expressly disproved at the trial. (Bex v. Marquis 
of Buckingliam, 4 Campb. 189.) 
Conviction Where the indictment charges several with a joint offence, 
of one of any one of them alone may be found guilty. See further as 

several ^^ ^his, ante, p. 189. 
defen- ' ' *^ 

dants. 
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CHAPTEB XXX. Ch. XXX. 

PBESUMPTTVE EYIDENGE. 

In criminal cases, from the secret manner in which guilty ^^^esump- 
actions are generally perpetrated, it is often impossible to camsten-^* 
give direct evidence of the commission of the offence charged tial erU 
— i.e,j to produce a witness who saw the act committed ; dence. 
and, therefore, recourse must necessarily be had to presump- 
tive (or, as it is often called, circumstantial) evidence — i,e,, the 
direct evidence of circumstances, from which the commission 
of the act may be presumed by the jury. 

A jury, before they find a prisoner guilty upon circum- 
stantial evidence, should be satisfied not only that the cir- 
stances proved are consistent with his having committed the 
offence with which he is charged, but they should also be 
satisfied that the facts are such as to be inconsistent with > 
any other rational conclusion than that the prisoner is guilty. 
A single circumstance proved, which is inconsistent with such a 
conclusion, is of more importance than all the rest, inasmuch 
as it destroys the hypothesis of guilt. [Hodge's Case, 2 
Lew. 227.) 

One of the most usual presumptions in criminal prosecu- 
tions occurs in cases of larceny, where, upon proof of the 
felony having been committed, and of the property stolen 
having been shortly afterwards found in the possession of the 
prisoner, it is presumed that he actually stole it, unless he 
prove how he came by it — that is to say, the jury, upon such 
evidence, may find that the prisoner stole the property, but 
are not bound to do so. (Rex v. Smith, Ry. & Mood. N. 
P. C. 295.) 

Ordinarily all instruments are written at the time they 
bear date, and therefore the date of any instrument is pre- 
sumptive evidence that it was made at the time of that 
date (a). 

Where a letter, fully and particularly directed to a person 
at his usual place of residence, is proved to have been put 
into the post-office, there is a presumption that it reaches its 

(a) Moberta v. Sethell, 12 C. B. ^78 ; except in case of a bill of 
exchange, which constitates a petitioning creditor's debt in bankruptcy. 
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Taxi YEL destmatioii. (Per Lord TEKXKBDENy Walter y. Haynes^ 1 R. 

& M. N. P. C. 149.) 

Presninptions from a man's condnct operate in the nature 
of admissions ; for, as against himself, it is to be presumed 
that a man's actions and representations correspond vdih the 
truth. And admissions may be presumed, not only from the 
declarations of a party, but from his acquiescence or silence. 
(See Pickard v. Sears, 6 A« & E. 469.) 

When a state of things is once established by proof, the 
law in general presumes that the state of things existed before 
and continues to exist, till the contrary is shown, or till a dif- 
ferent presumption is raised from the nature of the subject in 
question. A partnership or other similar relation, once shown 
to exist, is presumed to continue till it is proved to have been 
dissolved. So a party elected to an office must, in general, be 
presumed to continue in it until the contrary be shown. 
But if the office be an annual office, there would be no such 
presumption after the year of office has expired. (Steward 
V. Dunn, 12 M. & W. 655.) The existence of a person at 
an antecedent period may or may not affi)rd a reasonable in- 
ference that he was living at a subsequent date. If, for ex- 
' ample, it were proved that he was in good health on a recent 
day, the inference would be strong, almost irresistible, that 
he was living on a later day, and a jury would, in all pro- 
bability, find that he was so. If, on the other hand, it were 
proved that he was on the previous day in a dying condition 
and nothing farther was proved, they would probably de- 
cline to draw that inference, — ^thus the question is entirely 
for the jury, the law makes no presumption either way. 
After the lapse of 7 years, without intelligence concern- 
ing a person, his death may be presumed ; but there is no 
legal presumption as to the time of the death within the 
7 years. {R. v. LunOey, 88 L. J. M. C. 86 ; L. R. 1 C. C. 
R. 196. See R. v. WiUshire, 60 L, J. M. C. 67 ; 14 
Cox C. C. 541.) 

A thing proved to have been in a particular state at one 
time, is presumed to have been in that state at a former 
period, unless there be evidence to the contrary. (Rex v. 
Burdett, 4 B. & Aid. 124, per Best, J.) 

Every man is presumed to be of sane mind till the con- 
trary is shown ; but if imbecility be proved at any particular 
period, it is presumed to continue till disproved. {Attorney- 
General v. Pamther, 8 Bro. Ch. C. 448.) 

Presnmp- Besides the presumptions which a jury may make from 

tionof law. cj|.gmj^g^jantial evidence, there are presumptions of law, — 
thus, on a charge of murder, the fact of kilhng being proved , 
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the law presumes it to have heen fonnded on malice till the Ch. XXX. 
•contrary appear ; and, therefore, all circumstances alleged by '^ — *— 
way of justification, excuse, or alleviation, must be proved 
by the prisoner, unless they appear from the evidence pro- 
duced against him. (Fost. 255.) A person is presumed to 
intend to do that which is the probable consequence of his 
act. 

It seems to be a presumption not admitting of proof to the 
contrary, that a person under the Skge of 14 is unable to commit 
the crime of rape (1 Hale P. C. 680) ; and also that an infant 
Tinder the age of 7 cannot be guilty of felony (1 Hale, P. C. 
27) ; and it is a primd fade presumption of law that a per- 
son under the age of 14 is not guilty of a felonious intention, 
until evidence be produced to show that he is doli capax ; for 
then it is said malitia supplet oetatem. 

In general, a presumption of law arises in favour of inno- 
cence until the contrary is proved {Rex v. Twyning, 2 
B. & A. 386). The rule is, that illegality is never to be pre- 
sumed — the presumption always is that a party complies 
with the law. {Sissons v. Dixon, 5 B. & C. 758.) So it is 
a legal maxin, that '* omnia prwsumuntur esse rite et solemniter 
•acta donee probetur in contrarium" and therefore it is a 
general presumption of law that a person acting in a public 
<capacity, as a justice of the peace, constable, &c., is duly 
;anthorizcd to do so. {R. v. Vei'elst, 8 Campb. 482.) 
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Paut VII. CHAPTEE XXXI. 



THE BEST EVIDENCE MUST BE PRODUCED — HEREIN OF HEARSAY" 

EVIDENCE. 

Best evidence must be produced - - p- 200. 

Secondary evidence - - - - P- 202. 

Where primary evidence in possession of 

opposite party - - - - - P» 203. 

Notice to produce - - - " p« 204. 

What is good secondary evidence - p. 206. 

Hearsay evidence - - - - - p. 206. 

Dying declarations- - - - - p. 210. 

Best It is a general rule that the best evidence that the nature - 

evidence of the thing is capable of must be given. Thus a party cannot 
™^st be prove a deed by a copy of the same when he is in a position 
produced. ^^ produce the original ; but if the original is destroyed or - 
lost, or in the hands of the adverse party, who refuses to - 
produce it after notice to produce, a copy will be admitted. 
But there are some cases, where the rule that the best pos- 
sible evidence must be produced, has been relaxed. Thus, 
where it is necessary to prove an entry in a pubHc book, the 
original book need not be produced ; but for general conve- 
nience, an examined copy will be allowed to be admitted. See 
post^ p. 240. Inscriptions on walls and fixed tablets, mural 
monuments, gravestones, surveyor's marks on boundary 
trees, as they cannot be conveniently produced in court, may 
be proved by secondary evidence. {Doe d. Coyle v. Cole, 6 - 
C. & P. 359.) Such exceptions are in cases where the 
material on which the writing is is not easily removed, as in 
the case of things fixed to the ground or to the freehold, for 
the law does not expect a man to break up his freehold for 
the purpose of bringing a writing into court. A notice painted 
on a board, fastened by a string to a nail in a wall, which 
there could be no difficulty or inconvenience in removing, 
cannot be considered as affixed to the freehold. {Jones v. 
Tarleton, 1 Dowl. N. s. 625 ; 9 M. & W. 675.) Whatever a 
party says, or his acts amounting to admissions, are primary 
evidence against himself, though such admissions may involve 
what must necessarily be contained in some deed or writ- 
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ing. (Slatterie v. Pooletf, 6 M. & W. 664.) If the factCs.XXXI* 

of the occnpation of land is alone in issue, without respect ~^ 

to the terms of the tenancy, this fact may be proved by 
oral testimony of payment of rent, &c., notwithstanding 
it appears that the occupancy was under an agreement in 
writing ; for here the writing is only collateral to the fact in 
question. (Rex v. The Holy Trinity^ Kingston'Upon-HuU, 
7 B, & C. 611 ; 1 M. & E. 444 ; Augustien v. Challis, 
1 Ex. 279.) But if any of the terms of the tenancy are 
in issue, and it appears that there* was a written contract 
for the tenancy, such contract must be produced and proved. 
(Rex V. Rawden, 8 B. & C. 708.) So where a person is 
' employed as a servant under a written agreement, the fact 
that he is employed as a servant may be proved without the 
production of the agreement [Reg. v. Duffield, 6 Cox C. C. 
404) ; but in order to prove the terms of the agreement it 
must be produced. In some cases where a witness is cross- 
examined for the purpose of impeaching his credit the above 
rule does not apply, as will be seen, post, p. 284. If a 
devise of land has to be proved, the will itself is the primary 
evidence, and it is not sufficient to produce an exemplification 
under the great seal or the probate. But the probate is the 
best evidence as to personalty. 

Handwriting may be proved by the evidence of some one 
acquainted wiUi the general character of the writer's hand- 
vmting, who, on inspection, can say he believes it to be his 
handwriting. Such evidence is not in its nature inferior or 
secondary; and though it may generally be true that the 
writer is best acquainted with his own handwriting, and, 
therefore, his evidence will in general be thought the most 
satisfactory, yet his knowledge is acquired precisely by the 
same means as the knowledge of other persons who have 
been in the habit of seeing him write. 

On an indictment against Hunt and others for unlawfully 
assembling, it was held that a paper which had been deli- 
vered by Hunt to the witness at a meeting, as a copy of 
certain resolutions about to be proposed and read, and which 
corresponded with what the witness heard read from a 
written paper, was admissible as evidence of those resolu- 
tions, without giving the defendant notice to produce the 
original. And in the same case, it was decided that parol 
evidence of inscriptions, or devices on banners and flags dis- 
played at the meeting, was admissible without producing the 
originals. {Rex v. Hunt, 8 B. & A. 666.) 

The contents of a written instrument must be proved by 
the instrument itself, unless it be lost or destroyed, or is in 

E 8 
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•Pabt YIL the hands of the other party, who refases to produce it 
after notice to do so (a). iUthough a book be the best 
evidoBce to prove any matter entered in it, yet it is not 
necessary to produce it to prove that no entiy of a fact was 
made in it. (MacdonneU v. Evans, 11 C. & B. 930, Haule, 
J.) The fact of a party paying money taking a receipt does 
not make the receipt ezclnsively primary evidence of the 
fact ; but he may prove the payment by the oral testimony 
of the person making the payment. (Bambert v. Cohen, 4 
Esp. 218.) If a person, to assist his memoiy, makes a 
memorandum of a statement made in bis presence, this cir- 
cumstance would not prevent his giving evidence of such 
statement without producing the memorandum. So parol' 
evidence of what a person said on the hearing of an infor- 
mation before a magistrate is admissible, although it be 
taken down in writing which is not produced, where there is 
no Act of Parliament requiring the magistrate to take down 
the evidence ; but it is otherwise in a case where, by statute, 
the magistrate is bound to take down the evidence in writing ; 
in such a case, the deposition must be produced. (i2o6tn» 
son V. Vaughton, 8 C. & P. 252.) So, though an entry of 
a marriage may have been made in the parish register, such 
entry is not the only primary evidence of the marriage, but 
it may be proved by anyone who witnessed it. 
Secondary ' If the primary evidence be lost or destroyed, or if it be 
evidence, jj^ ^ij^ hands of the adverse party, then upon proof of the 
loss or destruction in the former cases, or of the fact of its 
being in such possession, and of reasonable notice to pro- 
duce it at the trial having been given to the other party, in 
the latter case, secondary evidence is admissible. Where 
secondary evidence is offered, in consequence of the loss of 
the primary evidence, in order to establish such loss, it 
must be proved that diligent search has been made in those 
quarters from which the primary evidence was likely to be 
procured. The evidence of a document being lost may vary 
much, according to the nature of the paper itself, the custody 
it is in, and all the surrounding circumstances. Where the 
instrument in question is the appointment to an office, the 
legal custody is in the officer, who is the person most inte- 
rested in the instrument, and who requires its production as 
a sanction for those acts which he may be called upon to do 
under its authority. (Rex v. Gtoke Golding, 1 B. & A. 178.) 

(a) As to statements made by a party being evidence ag^ainst him* 
tliough they relate to the contents of a written document^ see atUe, 
p. 200. 



t. 
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If two or more parts of a deed have been executed, the loss Ce.XXXL 
or destruction of all the parts must be proved, in order to * "^ 
lay a ground for admitting secondary evidence of its contents. 
<Bull N. P. 264.) 

Whether there has been due search is a question to be 
determined by the judge at the trial ; and questions may be 
put to witnesses for the purpose of showing that there has 
been a reasonable and bond fide search, and witnesses may 
prove what inquiries they have made of persons who are 
likely to have a document in their possession, and the 
answers given, though such persons are not called as wit- 
nesses. {Reg. V. Braintree, 1 E. & E. 61.) 

Where a party who has the custody of a document cannot 
be compelled to produce it, secondary evidence of its con- 
tents is admissible. Where, therefore, a witness proved that 
lie had seen the signature of a person in a parish register, it 
'was held that the witness might prove whose signature it 
"was, although the register was not produced ; for the per- 
son who had the custody of the register was not by law 
compellable to produce it, and, therefore, the identity of the 
party might be proved by showing that the signature was in 
his handwriting (Sayei' v. Glossop, 2 Ex. 409) ; and it seems 
that secondary evidence of documents abroad may be given 
^here the production of them cannot be obtained after 
reasonable efforts made for that purpose. If a deed be in 
the possession of a third person, who is not by law compel- 
lable to produce it, and he refuses to do so, secondary evi- 
dence is admissible, for the original is then unattainable by 
the party offering such evidence. {Doc v. iZoss, 7 M. & 
W. 102 ; Gathercole v. Miall, 16 M. & W. 819.) 

If a witness, duly subpoenaed to produce a document, 
neglects to attend the trial, secondary evidence of the docu- 
ment is not admissible on this account. {Beg, v. LIanfa£thly^ 
2 E. & B. 940.) 

Notice may be given to the defendant in a criminal pro- TVhere the 
aecution to produce a document in his possession, and in priniary _ 
case he neglects to produce it, other evidence may be given ?^^^e^L^ 
of it. (Per BuLLEB, J., Bex v. Watson, 2 T. K. 201.) gegsion of 
Before such evidence can be given, it must be shown that the other 
the document is in his possession. Where an original instru- party, 
ment belongs exclusively to a party, or regularly ought to be 
in his possession according to the course of business, slight 
evidence is sufficient to raise a presumption that it is in his 
possession. Where an instrument has been delivered to a 
third party, between whom and the defendant there exists a 
privity, the possession of the third party is sometimes con- 
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Fast VII. gidered the possessiaii of the defendant for the purposes of 
letting in secondary evidence. Notice to a defendant to pro- 
duce a cheque drawn hy him, and paid by his hanker, is 
sufficient to entitle the pLuntiff to give secondary evidence of 
its contents, though the cheque remains in the banker's 
hands, for the possession of the banker is the possession of 
his customer. (Partridge v. Coates, B. & M. N. P. C. 156.) 
Where a forged deed was produced hy the prisoner's solicitor 
on the trial of an ejectment, in which the prisoner was the 
plaintiff, and after the trial it was returned to the prisoner's 
solicitor, it was held that secondary evidence might be given 
of it, after notice to the prisoner to produce it, without calling 
the solicitor to prove what he had done with the deed. 
{Rex V. Hunter, 4 C. & P. 128.) 

In order to let in secondary evidence, the document need 
not be in the actual possession of the party ; it is enough if 
it is in his power, which it would be if it were in the hands 
of a party, in whom it would be wrongful not to give up 
possession to him. 
"Soi'icc to Before secondary evidence can be given of a document proved 
produce, to be in the possession of the adverse party, the party offer- 
ing secondary evidence must prove that he has given notice 
to the other side to produce the document. Such notice may 
be by parol or in writing. {Smith v. Young j 1 Campb. 440.) 
It must not be general, but should specify the document to 
be produced ; — thus notice " to produce letters and copies of 
letters, also all books relating to the cause," was held insuffi- 
cient to let in secondary evidence of a letter alleged to have 
been written 9 years before. {Jones v. Edwards, M'Clel. & Y^ 
189.) It should be served in reasonable time ; and what is 
a reasonable time must depend on the circumstances of each 
particular case, and the question in each case is, whether 
the notice was given in a reasonable time to enable the party 
to be prepared to produce the document at the time of the 
trial. The notice may be served either on the party himself 
or his solicitor acting for him in the case (a) — ^a notice served 
on a prisoner in gaol is sufficient. So a notice served on a 
prisoner for one session of the Central Criminal Court is 
sufficient for a subsequent session, to which the trial has 
been postponed. (R. v. RoUnson, 6 Cox C. C. 188.) 

If a document be in court in the possession of the opponent, 
it may be called for, and if it be not produced, secondary 
evidence of it may be given though there has been no notice 

(a) The Attorney 'Oeneral v. Le Merchant, 2 T. K. 201, in note (a) 
to Sex V. Wateon, 
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to produce it. {Dmjer v. Collins^ 7 Ex. 689.) So notice to Ch.XXXI. 

produce a document is unnecessary, when, from the nature 

of the proceedings, the defendant has notice that he is 
charged with the possession of it, as in a prosecution for 
stealing a promissory note or other writing described in the 
indictment, parol evidence of the contents will be admissible, 
without any formal notice to the prisoner to produce the 
original. {Aickles* case, 1 Leach, 294.) On the trial of an 
indictment for administering an unlawful oath, it was held 
that a witness might prove that the prisoner read an oath 
from a paper, without giving hm notice to produce it (6). 
But an indictment for setting fire to a house, with intent to 
defraud an insurance office, does not convey such a notice 
that the poHcy of insurance will be required upon the trial, 
as to dispense with the necessity of a notice to produce it. 
(R. V. KiUon, Dears. C. C. 187.) Upon an indictment for 
perjury in falsely swearing on a former trial that there was 
no draft of a statutory declaration, the materiality of the 
existence of such draft turned upon its contents, and the fact 
of certain alterations having been made in it ; parol evidence 
-was admitted, not only of the fact of the existence of the 
draft, but of its contents and of alterations made in it, which 
were not in the declaration itself, without any notice to 
produce the draft having been given to the prisoner : — Held, 
that such parol evidence of the draft and its contents was 
inadmissible, and that the nature of the indictment was not 
such as of itself to operate as a notice to produce, and the 
conviction upon such indictment was quashed. (2?. v. 
Elworthy, 37 L. J. M. C. 3.) So the rule requiring notice 
to produce does not apply where a party to the suit has 
fraudulently got possession of a written instrument for the 
purpose of preventing it being given in evidence. A witness 
may be examined on the voir dire as to the contents of a 
written document, although no notice to produce it has been 
given. [Howell v. Locke, 2 Camp. 15.) 

If a witness be sworn and has a document in his posses- 
sion, he may be compelled to produce it, although he has not 
been served with a suhpcsna duces tecum, (Snelgrove v. 
Stevens, C. & M. 508.) 

A party when regularly called upon to produce a paper, 
must either produce it when called upon, or not at all : if he 
does not produce it when called upon he cannot avail himself 

^ (ft) Sex V. Moors, 6 East, 419. See Hex v. Hunt, 3 B. & A. 
' 566, as to proving inscriptions on banners, &c., without notice to 
produce. 
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• 

-Past TIL of it in a sabsequant atage of the case. {Doe d. Thompson v* 

Hodgson, 12 A. & E. 185.) 

Where a docmnent is produced in consequence of a notice 
to produce, and a qnestion arises whether it is the document 
called for, the judge has to decide whether it is so or not. 
{Harvof v. Mitchell, 2 M. & Bob. 866.) And where a docu- 
ment is called for after notice to produce, and evidence is 
given to show that it is in the possession of the party called 
on to produce it, he is entitled at once to give evidence to 
prove tiiat it is not in his possession or imder his control, 
and it is for the judge to decide whether this is so or not* 
{Harvey v. Mitchell, 2 M. & Bob. 866.) 

if after a notice to the adverse party to produce a docu- 
ment in his possession, he refuses to produce it, the other 
party wiU be aUowed to go into secondary evidence of its 
contents. If the party, giving the notice, declines to use the 
document when produced, this, though matter of observa- 
tion, will not make it evidence for the adverse parly (Sayer 
V. Kitchen, 1 Esp. 210), though it is otherwise when it is 
inspected. (Wliaram v. Boutledge, 5 Esp. N. P. 0. 285.) 

What is We will' now consider what is good secondary evidence (a). 

fS^^ There are no degrees of secondary evidence; an examined 

er^enoM ^^P^ ^^ * written iastrument is not of a superior order of 
proof to parol evidence of its contents. A party, therefore, 
who is entitled to give secondary evidence, may give any 
kind of secondary evidence in his power. (Per Pabee, B., 
Doe d. Gilbert v. Boss, 7 M. & W. 102 ; Hall v. BaU, 8 
M. & Gr. 242.) A copy of a document taken by a machine 
which was worked by the witness who produces it, is good 
secondary evidence, though it was not compared with the 
original. {Simpson v. Tliomton, 2 M. & Bob. 438.) 

Hearsay As a rule hearsay evidence is not admissible ; but in cer- 

evidence. t^in cases, some of which we will presentiy mention, it is so. 
Some things which pass in words only are really acts ; as 
contracts by parol, a claim to land or goods {Ford v. Elliott, 
4 Ex. 78), and directions given by words, and are, there- 
fore, admissible. {B. v. WiUdns, 4 Cox C. C. 92.) When 
hearsay is introduced, not as a medium of proof in order 
to establish a distinct fact, but as being in itself a part of the 
transaction in question, it is then admissible. Thus, on a 
trial for high treason, the cry of the mob is evidence as part 

{a) Sometimes before giving secondary evidence of the contents of a 
deed or the like it is necessary to prove that it was dnly executed or 
made. Sex v. Culpepper, Skin. 673 ; 2L v. /bV. Gilex, 1 E. & B. 642^ ' 
22 L. J. M. a 54. 
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of the transaction. (21 How. St Tr. 585.) And, generally CR.XXXI. 
speaking, declarations accompanying acts are admissible in ' 

•evidence as showing the nature, character, and object of 
such acts. Thus where a person enters into land in order to 
take advantage of a forfeiture or the like, or leaves his home, 
■or returns thither, or secretes himself, or does any other act 
material to be understood ; his declarations made at the time 
•of the transaction, and expressive of its character, motive, 
or object, are regarded as '' verbal acts indicating a present 
purpose and intention," and are therefore admitted in proof 
like any other material facts. They are part of the res gentce. 
Thus, where a constable, who was indicted for a forcible entry 
into a house, had searched it, having a warrant in his hand, 
it was held iliat what he said at the time as to whom he was 
searching for was admissible. {Bex v. Smyth, 5 C. & P* 
201 ; R V. Wainwright, 18 Cox C. C. 171.) 

On an indictment for murder, it appearing that the deceased, 
who had been a minute or two in a room with the prisoner, 
with her throat cut through, came suddenly out of a room, in 
which she left the prisoner, who also had his throat cut, and 
was speechless, and that she said something immediately 
After coming out of the room, and a few minutes before she 
died — the question being murder or suicide : — Heldf that her 
statement was not admissible, ss part of the res gesta. (IL v. 
Bedingfield, 14 Cox C. C. 841. Cogkbubn, C. J.) The ruling 
in this case led to a controversy • between Chief Justice 
OocKBUBN and Mr. Pitt Taylor, a well-known author on the 
law of evidence, the latter contending that the statement was 
evidence as part of the res gestoe. The Chief Justice's letter 
will be found in the Law Journal newspaper of the 8rd and 
lCN;h January, 1881, and will well repay perusal. In some 
cases it is difficult to say whether statements made aro or 
are not part of a transaction, and it is difficult to lay down 
any general rule on the subject. There are some cases 
where statements made immediately after the transaction 
was at an end have been received in evidence, but it may be 
questionable how far these cases would be acted on at the 
present day. (See R. v. Foster, 6 C. & P. 826 ; Thompson v* 
Trevanion, Skin. 402 ; R. v. Dunny, 6 Cox C. C. 477 ; T/ie 
Commonwealth v. McPike, 8 Cush. 181.) 

Inquiries of patients, as to their sufferings, by medical 
men, with the answers to them, are evidence of the state of 
health of the patients at the time. (Lord Ellenbobough^ 
C. J., 6 East, 196.) 

A conversation as to the state of the health of a deceased 
person, between him and a witness, is admissible to prove 
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Past YII. that he was in good health at the time. (R, v. Johnsoriy, 
' 2 C. & E. 854.) So on a prosecution for robbery, it may be 

proved that the party robb^ made a complaint to a constable 
shortly after the robbery, mentioning the name of a person, 
as the name of one of ihe persons who had robbed him, is 
admissible, but it cannot be proved what name was mentioned^ 
(Rex V. Wink, 6 C. & P. 897 ; R. v. Osborne, C. & M. 622.) 
So on a prosecution for rape, it may be proved that the 
woman made a complaint recently after the injury. (1 East 
P. C. c. 10, s. 5, p. 444.) But in general the particulars of 
such a complaint are not admissible in evidence on the part 
of the prosecution. Therefore on the part of the prosecu- 
tion the prosecutrix cannot be asked what name she mentioned 
at the time she made such a complaint. {R. v. Osborne, C. & M. 
622.) In R. V. Wood, 14 Cox C. C. 46, BBAMweaEX, L. J., 
under circumstances admitted the particulars of the com^ 
plaint. Where a prosecutor and a woman who passed as 
his wife had for 8 days concealed a burglary committed in 
his house, it was held that for the purpose of explaining the 
woman's conduct she might prove that the prosecutor told 
her not to tell of it as he was out late at night with his 
horses, and should not be safe, and if she told of it he would not 
speak to her for a long time. {R. v. Glandfield, 2 Cox C. C. 43.) 
Testimony If there has been a previous criminal prosecution between 
of a de- the same parties, and the point in issue is the same, the 
ceased wit- testimony of a deceased -witness at the former trial is admis* 
ness at a ^\}q\q^ and may be proved by one who heard him give evi- 
triul^ dence. {Rex v. Carpenter, 2 Show. 47 ; 2 Hawk. P. C. 

c. 46, s. 29.) In what cases the depositions of a witness 
before a committing magistrate may be read in evidence at 
the trial, will be noticed in Chapter 85. 
Hearsay Certain hearsay evidence is also admissible for the purpose 
in proof of proving public rights, and rights of that nature. Thus in 
^? V^^^^ questions concerning the boundaries of parishes or manors, 
i^ndaries ^^ertain traditionary reputation is evidence. {NichoUs v. 
of parishes, Parker, 14 East, 381.) The rule with regard to the parties 
&c. from whom the declarations proceed has been thus laid down : 

In cases of rights or customs which are not, strictly speaking, 
public, but are of a general nature and concern a multitude 
of persons — as in questions with respect to boundaries and 
customs of particular districts — it seems that hearsay evidence 
is not admissible, unless it be derived from persons conver-* 
sant with the neighbourhood. On the other hand, actual 
inhabitancy in the place, the boundaries of which are in dis- 
pute, is unnecessary. But where the right is strictly pubHc 
— as where the right claimed is a public highway — ^in which 
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all the King's subjects are interested, it is difficult to say that Ch.XXXI. 

there onght to be any such limitation. In a matter in which 

all are concerned, reputation from any one appears to be 

receivable, but almost worthless unless it came from persons 

who are shown to have some means of knowledge, as by 

living in the neighbourhood, or frequently using the road 

in dispute. (Per Parke, B., in Crease \, Barrett, 1 C. M. &B. 

919.) But such declarations must not have been made post 

litem motam, that is, after the very same point or question 

has become the subject of controversy. (Rex v. Cotton, 

8 Campb. 444.) 

Declarations or statements made by deceased persons, Hearsay 
where they appear to be against their own interests are ad- of deceased 
missible in evidence : as entries in their books charging Persons 
themselves with the receipt of money on their own account statements 
or on account of a third person. (Middleton v. Melton, against 
10 B. & C. 817.) Thus, it seems, a written memorandum tbeir own 
by a deceased man-midwife, stating that he had delivered a Interest, 
woman of a child on a certain day, and referring to his 
ledger in which a charge for his attendance was marked as 
paid may be received in evidence, upon an issue as to the 
child's age. (Higham v. Ridgway, 10 East, 109 ; Price v. 
Lord Torrington, 1 Salk, 285 ; 1 Smith's Leading Cases.) 
Such declarations are admissible only on the ground that 
they are against the proprietary or pecuniary in^rest of the 
party making them, and a declaration is not receivable in 
evidence, because it would subject the party to a prosecu- 
tion if he were living. (Tlie Sussex Peerage Case, 11 
CI. & F. 85, per Lord Lyndhubst.) Where an entry or Entries ia 
declaration, though verbal, is made in the course of dis- the conrs& 
charging a professional or official duty, it is, in general, ®' busi- 
admissible after the death of the party making it. Thus, a '^^^' 
notice indorsed as served by a deceased clerk in a solicitor's 
office, whose duty it was to serve notices, is evidence of ser- 
vice. (Doe V. Turford, 8 B. & Ad. 890; Doe v. Skinner, 
3 Ex. 84.) Li all these cases, the person who made the entry 
or declaration must be proved to be dead. (Cooper v. Marsden, 
1 Esp. 2.) There is a distinction between declarations 
against interest and declarations made in the discharge of 
a duty ; the former are evidence of all the facts stated ; the 
latter only of the facts which it was the business of the writer 
to state. (See Percival v. Nanson, 7 Ex. 1 ; 21 L. J. Ex. 1.) 
So entries against interest are evidence whensoever made ; 
but entries, in the discharge of a duty, in order to be evi- 
dence, must generally be cotemporaneous with the act done. 
(See SmUh v. Blakeyy L. E. 2 Q. B. 826.) 
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Fast ¥n. There are oiher exceptians to the general role against the 
r^~ reception of hearsay e^idenee, which occur so seldom in 
^^j^^ ^ criminal proceedings, that they are not noticed here, 
heamy. A dying declaration — whidi is a declaration made by a 
])ylQ^ deceased person who has been killed by another, after the 
dedan- mortal blow, as to the fact itself and the party by whom it 
lion (a), was committed — is only admissible where the death of the 
party making it is the snbject of enquiry (IL v. Hutchinson^ 
2 B. & C. 608 ; 1 East, P. C. p. 853),— as on an indictment 
for his mnrder or manslaughter. Sndi a declaration, though 
proved to have been made by a person in a dying state, is not 
admissible, unless it also appears that the deceased, at the 
time he made the declaration, apprehended that he was in 
such a state as would inevitably oblige him soon to answer 
before his Maker for the truth or falsehood of his asser- 
tions. It is essential to the admissibility of a declara- 
tion of this kind, and is a preliminary fact to be proved by 
the party offering it in evidence, that it was niude tinder a 
sense of impending death (R. v. Forrestei-y 10 Cox C. C. 868) ; 
but it is not necessary that it should be stated at the time to 
be so made ; it is enough if it satisfactorily appears, in any 
mode, that it was so made, whether it be directly proved 
by the express language of the declarant, or be inferred 
from his evident danger, or the opinions of the medical or 
other attendants, stated to him, or from his conduct, or 
other circumstances of the case. The time which elapsed 
between the declaration and the death of the declarant 
famishes no rule for the admission or rejection of the evi- 
dence, though, in the absence of better testimony, it may 
serve as one of the exponents of the deceased's belief that 
his dissolution was or was not impending. Therefore, if it 
appears that the deceased, at the time of the declaration, 
had any expectation or hope of recovery, however slight 
though death actually ensued shortly afterwards, the declara- 
tion is inadmissible. (R. v. Welboumf 1 East P. C. c. 5, 
8. 124, p. 858; R. v. Jenkins, 88 L. J. M. C. 82.) 

There are numerous cases reported on this subject ; but as 
each case of this kind must depend on its own circumstances 
it is unnecessary to refer to them at length (8 Buss, on Crimes, 
854) (b). The judge has to decide whether the deceased 

(a) As to dying declarations, see 3 Buss, on Crimes, by Prentice, 
p. 854. 

(5) It seems the judge may infer that a person knew that he was 
dying from the nature of the wound itself without other evidence. 
(M. V. Morgan, 14 Cox C. C. 837 j 12. v. Bedingfield, 14 Cox C. C. 841, 
notes.) 
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-thought he was dying or not (c). The circnmstances, nnder Ch.XXXT, 

^which the declaration is made, are to be shown to the judge, 

and he will hear all that the deceased has said relative to his 
situation, and will inquire into the state of illness in which 
lie was ; the opinions of medical and other persons as to his 
-state, and whether they were made known to the deceased ; 
the conduct of the deceased in settling his affairs ; in making 
his will ; giving directions as to his funeral or family, and 
whether he had recourse to those consolations and rites of 
religion, which are appropriate to the last sad hours of de- 
parting mortality ; in a word, into every fact and circumstance 
which may tend to throw light upon the state of mind of the 
deceased at the time when the declaration was made, in 
•order the better to enable him to arrive at a satisfactory 
determination as to whether the evidence be admissible or 
not. (See Rex v. Van Butchell, 8 C. & P. 629.) The decla- 
rations of the deceased are admissible only as to those things 
to which he could have testified if sworn in the case. 

It is no objection to the admission of a dying declaration, 
that the deceased made a subsequent statement to a magis- 
trate, which was taken down in writing, and is not pro- 
duced. {Bex V. Beaaon, 1 Str. 499 ; 6 St. Tr. 502.) 

If the statement of the deceased be committed to writing by 
the person who heard it, this will not exclude parol evidence 
of the statement. {Btx v. Reason, supra.) If the statement 
has been taken on oath before a magistrate, but is inadmis- 
sible as a deposition for any reason, it is admissible as a 
declaration in articulo mortis, if made under such circum- 
stances as would render such a declaration receivable in 
evidence. (Rex v. Dingier, 2 Leach, 661.) It is no objec- 
tion to the admissibility of dying declarations, that they were 
made in answer to leading questions, or obtained by pressing 
and earnest solicitation. (Rex v. Fage^it, 7 C. & P. 238.) 
Declarations which appear to have been intended by the 
•dying man to be connected with and qualified by other state- 
ments which he intended to make, but did not, will not be 
jreceived in evidence. 

The party against whom the dyiag declarations of the de- 
ceased are produced in evidence may enter into the particulars 
•of his state of mind and of his behaviour in his last moments, 
for the purpose of showing that the declarations are not 
xeceivable, or that no credit is to be attached to them. The 

(e) John's case, 1 East P. C. c. 5, b. 124, p. 357 ; J2. v. Welboum, 
ibid. 358 ; Sex v. Sucks, 1 Stark. N. P. C. 523 ; what the declaration U, 
ia for the jury. J2« v. Smith, 10 Cox G. C. 82. 
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PiBT VU. dying declarations of a child too yonng to be capable of hav- 
ing an idea of a fdtnre state are inadmissible (Rex v. Piket 
8 C. & P. 598) ; but the dying declaration of a child who 
fhlly comprehended the nature of an oath, and the conse- 
quences, in a future state, of telling a falsehood, are admissible 
in evidence. (K v. Perkins^ 2 Moo. C. C. B. 185 ; 9 C. & P. 
895.) 

The effect of and the weight to be attached to dying decla- 
rations must depend upon circumstances, and it must be 
remembered, when they are offered as evidence against the 
accused, that he has not had the opportunity of cross-exami- 
nation — ^which is, in general, essential to the eliciting of the 
vhole truth. 

Dying declarations are admissible, not only against a 
prisoner, but also in his favour. (R, v. Scaifey 1 M. & Bob» 
551.) 
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-WITNESSES — THEIB COMPETENCY — ^EXAMINATION OF, ETC. (a). 

Ordering out of court ----- . p. 218. 

JSow many necessary - - - - - - p- 213. 

Calling mtiiesses whose names are on the back of in- 

dicUnent -------p. 214. 

Competency of witnesses - - - - - p- 214. 

Examination on voire dire<' p.219. 

Swearing, dc, of witnesses - - - - - p« 220, 

Examination of p. 223i 

Cross-examination of ' - - - - -p« 230. 

Re-examination of - - - - - -p« 235. 

Giving evidence to impeach credit of ' - - P- 235. 

It is nsnal for the court, at the instance of either party. Ordering 
to make an order that the witnesses intended to be ex- witnesses 
amined on either side shall remain out of court during the *^^^ 
examination of the other witnesses. The prosecutor, if 
about to be examined as a witness, will be ordered to leave 
the court in the same way as other witnesses. (JB. v. New- 
man, 3 C. & K. 252.) But a solicitor engaged in the case 
will not in general be ordered to leave the court, as his 
assistance is in most cases absolutely necessary to the proper 
conduct of the case. The court cannot refuse to permit the 
examination of a witness who remains in court contrary to 
such an order, though he may be fined for his wilful dis- 
obedience {Gohhett V. Hudson, 1 E. & B. 11), and such dis- 
obedience may afford matter of remark on the value of his 
testimony. 

First it should be stated that in general the testimony of a How many 
single witness is sufficient for the conviction of an indict- witnesses 
able offence. But there are exceptions to this rule, viz., °®<^®^8ary. 
certain cases of treason and perjury. The evidence of 1 
witness is not sufficient to convict the defendant on an in- 
dictment for perjury ; as in such case there would be only 1 
oath against another. As to when 2 witnesses are necessary 
in cases of high treason, see 3 Euss. on Crimes. 594. 
As to the evidence of an accomplice being corroborated, 
see post, p. 219. 

(a) As to the mode of compelling the attendance of witnesses, see 
ante, p. 77. 
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Defect of 
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belief. 



The counsel for the prosecution are not bound, though it- 
is the practice to do so, to call every witness whose name is 
on the back of the indictment. The prosecutor, however^ 
ought to have the witnesses in court, because the prisoner 
may have neglected to bring them himself in consequence 
of their names being on the back of the bill. A witness 
whose name is on the back of the indictment who is not 
called by the prosecutor, but is called by the prisoner, is. 
the prisoner's witness, and his credit may be impeached 
by the counsel for the crown in the same way as the 
credit of other witnesses for the prisoner may be impeached^ 
(R. V. Camdy, 1 F. & F. 79 ; R. v. Woodhead, 2 C. & K. 
520.) 

All persons are admissible witnesses who have the use of 
their reason, and who are not disqualified in the manner 
hereafber mentioned. Whether a witness is competent or 
not is for the judge to determine. 

An idiot, by which is meant a fool or madman from his 
nativity, who never has any lucid intervals, is not a com- 
petent witness. A person deaf and dumb from his nativity 
(though in presumption of law an idiot), if he is capable of 
conversing by signs, and has a proper sense of the obligation 
of an oath, may be admitted as a witness and examined with 
the assistance of an interpreter. So lunatics, that is to say, 
persons usually mad, are incompetent; but if they have 
intervals of reason they are competent during those times. 
And in such cases it is for the judge to determine whether 
the insane person has sufficient sense to be examined as a 
witness, and whether he understands the nature and the 
obligation of an oath — if he is admitted as a witness the 
jury have to decide on the credibility and the weight of his 
evidence. {Reg. v. Hill, 2 Den. G. 0. 254.) 

With respect to children, their competency does not 
depend on their age — a child of any age may be examined 
who sufficiently understands the nature and obligation of an 
oath. In some cases, where the child has appeared not suffi- 
ciently to understand the nature and obligation of an oath, 
judges have thought it necessary for the purposes of justice 
to put off the trial of a prisoner, directing that the child in 
the meantime should be properly instructed. 

Iniidels who believe in a God, the avenger of falsehood, 
are admissible, and may be sworn as witnesses, and the only 
persons who cannot be so sworn are those who do not 
believe in a God, the dispenser of future rewards and punish- 
ments ; and it seems that it makes no difference whether 
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the belief is that such dispensation is to take place in a Chap. 
piifesent or in a future state of existence. But infidels who JLX.x.ij, 
either do not believe in a God, or if they do, do not think 
that He will either reward or punish them in this world 
or in the next, cannot be sworn as witnesses, as an oath 
cannot as such be binding on them. [Ormichund y. Barker , 
Willes, 549.) As to a person objected to as incompetent to 
take an oath being now allowed to make a promise and 
declaration, see post, p. 222. 

Persons excommunicated by the ecclesiastical courts are Excom- 
competent witnesses. (53 Geo. 8, c. 127.) municated 

A judge or juror who has to try the prisoner is a compe- pe^oiis. 
tent witness. (2 Hawk. P. C. c. 46, s. 83.) j^fwm- 

Before the 6 & 7 Yict. c. 85, s. 1, if a person had been petent. 
convicted of certain offences be was incompetent to give Witnesses 
evidence ; and before this Act persons having an interest in not inca- 
the event of a suit were excluded from being witnesses in P^^tated 
favour of that party to which their interest inclined them. ^ interest. 
But no relation^ip, except that of husband and wife, created 
a disqualifying interest. By this Act no person offered as a 
witness is to be excluded by reason of incapacity from crime 
or interest from giving evidence (a). 

A person, except in the cases provided for by the 40 & 41 Persons 
Vict. c. 14, s. 1, presently noticed, and except in certain charged 
othier cases specially provided foi* by statute, who in any ^g^^g i 
criminal proceeding is charged with the commission of any 
indictable offence, or any offence punishable on summary con- 
viction, is not competent or compellable to give evidence for 
or against himself or herself. (See 14 & 15 Yict. c. 99, s. 3.) 
And in any criminal proceeding, except as aforesaid, de- 
fendants jointly indicted for or charged with the commis- 
sion of any offence and on their trial, cannot be called as 
^tnesses for or against themselves or each other, (i?. v. 
Payne, 41 L. J. M. C. 65.) If 2 prisoners be jointiy in- 
dicted, and 1 alone be given in charge to the jury, the 
other is an admissible witness (though neither acquitted 
nor convicted, and though a nolle prosequi is not entered) 
upon the trial of the prisoner with whom the jury are 
charged. {Winsor v. The Queen, 85 L. J. M. C. 161 ) Where 
1 of several prisoners jointly indicted is acquitted or pleads 
guilty {Beg. v. George, C. & M. Ill ; Beg, v. Hinks, 1 Den. 
C. C. 84 ; 2 C. & K. 462), he is a competent witness for or 

(a) The section contains a proviso that it shall not repeal any pro- 
Tision in the Wills Act, 7 Will. 4 and 1 Vict. c. 2G, and a proviso as to 
the examination of defendants in courts of equity. 
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Paet VII. against the others. {R. v. O'Dannell, 7 Cox C. C. 887.) 
Where it is intended to call a prisoner as a witness against 
those jointly indicted with him, the practice is to obtain the 
leave of the court to offer no evidence against him, and to 
take an acquittal of him before examining him as a witness. 
(Hex V. Bowland, B. & M. 401.) 

By 40 & 41 Vict. c. 14, s. 1, ** on the trial of any indict- 
ment or other proceeding for the non-repair of any public 
highway or bridge, or for a nuisance to any public high- 
way, river, or bridge, and of any other indictment or pro- 
ceeding instituted for the purpose of trying or enforcing 
a civil right only, every defendant to such indictment or 
proceeding, and the wife or husband of any such defendant, 
shall be admissible witnesses, and compellable to give 
evidence.'* 
Husband ^ criminal proceedings, except in the cases mentioned in 
-and wife, the 40 & 41 Vict. c. 14, s. 1, supra, and in certain cases 
mentioned, infra, a husband is not competent or compellable 
to give evidence for or against his wife, nor is a wife com- 
petent or compellable to give evidence for or against her 
husband. (See 14 & 15 Vict. c. 99, s. 8.) When a husband 
is prosecutor or wife prosecutrix both are competent wit- 
nesses for the prosecution, as the Queen is really the 
prosecutor. (Ante, p. 18.) 

The wife of one of several prisoners on their trial at the 
same time on a joint indictment cannot, except as above- 
mentioned, be called as a witness for or against any of the 
prisoners. {JR. v. TJimnpson, 41 L. J. M. C. 112. 

It seems a wife, when an incompetent witness against her 
husband, cannot give evidence against him, even by con- 
sent. (Oas. temp. Hardw. 264.) And this is so after a 
divorce as to anything that happened during coverture (a). 
The rule, however, must be understood as applying to cases 
where the husband or wife are directly accused of a 
crime, and not as extending in the same degree to col- 
lateral proceedings between third persons. Where the evi- 
dence of the wife does not directly criminate the husband 
in a proceeding relating to other matters, and not to any 
criminal charge against him^ and never can be used against 
him, nor can he ever be affected by the judgment of the 
court founded upon such evidence, she is a competent wit- 

(a) Monroe v. Ttoisleton, Peake Ev. Appendix. So a widow cannot 
disclose conversations between herself and hir late husband in an action 
by his executors. Doker v. Hosier, R. & M. 198. Bat see Beveridge v. 
Minter, 1 C. & P. 364. 
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ness. {R. v. All Saints, Worcester, 6 M. & S. 194 ; R. v. ^'«ap. 
Bathvnck,2B.& Ad. 6S9.) :s.\x\:L 

Where the husband has been convicted or acquitted of the 
.«ame felony, respecting T^hich the wife is called as a witness 
against other persons, she is competent to be examined. 
Where one of several prisoners jointly charged pleaded 
guilty, it was held that his wife was a competent witness 
against the other prisoner, as on the issue to be tried her 
husband was no longer interested. (Refj> v. Thonijosoriy 
8 F. & F. 824; Hmckesworth v. Showier, VA M. & W. 
45.) 

Upon an indictment for forcible abduction, and marriage 
•of a woman she may, where the marriage is void, be a witness 
for the crown or the prisoner (b), (3 Russ. on Crimes, 624.) 

In all cases of personal injuries committed by the husband 
and wife against each other, the injured party is an admis- 
sible witness against the other. (1 East P. C. c. 11, s. 5, 
p. 455 ; Lord Avdley's case, 1 St. Tr. 893.) So her dying 
declarations may be admissible agiinst him in the case of 
murder. (Woodcock's case, 1 Leach. 500; John's case, ibid. 
504, n. (a).) But this rule seems to be confined to cases 
where the charge affects the liberty or the person of the wife. 
Thus it has been decided that in an indictment for a con* 
spiracy in procuring a lady, then a ward in chancery, to 
mnrry, the wife was not a good witness for one of the co- 
defendants if her evidence might enure to the acquittal of 
her husband. {Rex v. Locker, 5 Esp. 107.) 

In the case of high treason it has been said — ^but there are 
authorities to the contrary — (1 Hale P. C. 801 ; 1 Brown, 
47)9 that a wife shall be admitted as a witness against her 
husband, because the tie of allegiance is more obligatory 
than any other. (Bull. N. P. 286 ; Gilb. Ev. 120.) 

The rule as to husband and wife not being a witness for 
or against each other does not extend to those who, not being 
married, have lived together and cohabited as man and wife. 
Where the prisoner had married his deceased wife's sister, 
Ert.k, J., held that the wife was a competent witness against 
him, as the marriage was void, and that the wife might prove 
her relationship to the former wife on the voire dire. {Reg. v. 
Young, 6 Cox 0. C. 296. See Reg. v. Chadijuick, 11 Q. B. 
178.) 

There is no distinction between admitting a wife for or 



(5) As to her being a witness when the marriage is valid, see cases 
cited 3 Boss, on Crimes by Prentice, 624. 

L 
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Taut VII. against her husband, and a wiIb is in all cases a competent 
' ^ witness for her husband when admissible agaimst him. {IL 

V. Serjeant, R. & M. N. P. R. 854.) 

By 16 & 17 Vict. c. 83, s. 8, a husband or wife is not 
compellable to disclose any communication made by one to 
the other of them during the marriage. With the exceptions 
mentioned in the 40 & 41 Vict: c. 14, ante, p. 216, and here- 
after pointed out, husband and wife have always been incom- 
petent to give any evidence for or against each other in 
criminal cases. (Gilb. Ev. 119 ; 2 Hawk. P. C. c. 46, s. 70 ; 
16 & 17 Vict. c. 83, s. 2.) 
Accom- An accomplice is a competent witness for the prosecution 

^lices. Qj. ^Q defence, both before and after his conviction ; and 
this is so, though he is included in the same indictment with 
the prisoner, if he is not on his trial, or though a promise of 
pardon or reward has been made to him. 

The practice is (where an accomplice is in custody) for the 
counsel for the prosecution to move the court where the in- 
dictment is to be preferred that the accomplice be allowed to 
go before the grand jury, — the counsel pledging his own 
opinion, after a perusal of the facts of the case, that the ac- 
complice's testimony is essential ; and it is in the discretion 
of the court whether the application be granted or not. This 
application is usually made before the bill is taken before the 
grand jury, and if granted the accomplice is not included in 
the indictment. If an indictment has been found against 
several, the court may allow an acquittal to be taken against 
one in order that he may give evidence (Rex v. Rowlandr 
R. & M. N. P. R. 401) ; or on an indictment against several, 
one of them may be convicted and sentenced and then called 
as a witness against or for the others. (Winsor v. 27t^ 
Queen, 85 L. J. M. C. 121.) If the jury believe the evidence 
of an accomplice they may legally convict upon it, though it 
stands totally uncorroborated. [Reo! v. Atwood, 1 Leach, 
464.) But it has long been considered as a general rule 
of practice that the testimony of an accomplice ought 
to receive confirmation, and that, unless it be corrobo- 
rated in some material part by unimpeachable evidence, 
the presiding judge ought to advise the jury to acquit 
the prisoner. This confirmation need not extend to every 
part of the accomplice's evidence, for there would be no 
occasion to use him at all as a witness, if his narrative could 
be completely proved by other evidence, free from suspicion. 
It is not sufficient to corroborate an accomplice as to the 
facts of the case generally, but he must be corroborated as 
to some material fact or facts which go to prove that the 
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prisoner was connected with the crime charged. And where Cha^ 
several prisoners are jointly indicted, and the accomplice is XXXII. 
corroborated as to some of them, although the jury may 
give credit to him as to those to whom the corroboration 
applies, they ought to be directed to pay no attention to the 
evidence of the accomplice as to those against whom there 
is no corroboration. Where it was contended that two ac- 
complices had not been corroborated, Maule, J., said, '* Con- 
firmation does not mean that there should be independent 
evidence of that which the accomplice relates, or his testi- 
mony would be unnecessary. If, for instance, a burglary 
had been committed, and an accomplice gave evidence that 
a person charged was present when it was effected ; if that 
person had been seen hovering about the premises some 
time before, or was seen in possession of some of the stolen 
property shortly after, that might be reasonable confirmation 
of the statement that the prisoner helped to commit the 
crime." (R. v. Mullins, 8 Cox C. C. 526.) Where a principal 
and receiver are jointly indicted, and an accomplice is con^^ 
firmed as against the principal but not as against the receiver, 
this is not sufficient to support the case against the receiver. 
The practice of requiring confirmation where the case for 
the prosecution is supported by one accomplice, applies 
equally when it is supported by two or more accomplices. 
A married woman who consents to her husband committing 
an unnatural offence with her is an accomplice in the felony, 
and as she is such her evidence requires confirmation. {Reg. v. 
Jellyman, 8 C. & P. 604.) Although all persons who are 
present aiding and assisting at a prize fight are in point of 
law principals in the second degree in manslaughter if death 
ensues, yet they have been held not to be such accomplices 
as to require their evidence to be confirmed. (Rex v. Hat' 
grave, 5 G. & P. 170, Patteson, J. ; R. v. Young, 10 Cox 
C. C. 371.) 

Where, on an indictment for conspiracy, two witnesses A spy. 
admitted that they joined the conspirators simply for the 
purpose of betfaying them, and each did so without the 
knowledge of the other, but both had been as active as 
any of the conspirators, endeavouring to persuade strangers 
to join them, it was held that there was no rule of law 
which declared that their evidence required confirmation. 
(Reg V. Mullins, 8 Cox C. C. 526.) 

The party against whom a witness is called may, before he Examina- 
gives any evidence, examine him respecting his competency *^°? ^^. . 
on the voire dire; his answers are not conclusive, and other 
witnesses and evidence may be called and produced in support 

L 2 
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PiiiT VII. of the objection. Where a qnestioii arises as to the competency 
of a witness before he is sworn, the proper coarse is to receive 
all the evidence upon the question, both to impeach the com- 
petency of the witness and in support of it, before he is 
allowed to give any evidence. If it is discovered during any 
part of the witness's examination or cross-examination that 
he is incompetent, the objection may be taken, and his evi- 
dence will be struck out. But it seems that the objection 
comes too late after the witness has left the box. If the 
.court decides that he is a competent witness, then the jury 
•are to decide on the credibility and weight of his evi* 
dence. (Jacobs v. Leybourne, 11 M. & W. 685.) 

Every question respecting the competency of a witness is 

to be determined by flie court, and not by the jury. (Rerf. v. 

Hill, 2 Den. C. Ci 254.) An examination on the voii-e dire 

is allowed to be conducted without strict regard to the 

general rule of evidence, which requires the best possible 

proof of a fact Thus a witness may be examined on the 

jb'oire dire as to the contents of a written document though 

no notice to produce it has been given. (Howell v. Locke, 

2 Oampb. 16 ; see Butler v. Carver j 2 Stark. E. 434.) And 

the same relaxation is allowed in removing an objection of 

incompetency as in raising it. 

Swearinj», Before witnesses give evidence they should be sworn, or 

&c.,of wit- in certain cases, presently mentioned, make certain solemn 

nesses. declarations or affirmations. A witness, however, who is 

only called to produce a document under a subpoena duce^s 

tecum, need not be sworn, if the party calling him does not 

wish to examine him. 

We will now make some observations as to the swearing, 
&c., of witnesses, and first we may mention that every 
court, judge, justice, officer, commissioner, arbitrator, or 
other person, having by law or by consent of parties autho- 
rity to hear, receive, and examine evidence, is empowered 
to administer an oath to all such witnesses as are legally 
called before them respectively (14 & 15 Vict. c. 99, s. 16) ; 
and that by the 13 & 14 Vict. c. 21, s. 4,- in all Acts of 
Parliament the words " oath,'* " swear," and " affidavit " 
include affirmation, declaration, affirming and declaring, in 
ihe case of persons by law allowed to affirm instead of 
^swearing. 

A man should be sworn in the manner which he thinks 

*■ will bind his conscience most, and which he considers most 

obligatory. {Atcheson v. Everett, Cowp. 389») Therefore, 

Christians are sworn on the New Testament, Mahometans 

qn the Alcoran (Morgan's Case, 1 Leach. 54), Jews on the 
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Pentateuch, with their heads covered {Onnichund v. Barker, Chap. 
Willes, 643) ; in fact, each witness swears in the form pre- ^^^^^y 
scribed by his religion (a). But although it is very desir- 
able that a witness should be sworn according to the form 
which he considers most binding on himself, yet, if he has 
taken the oath in the usual form administered in our courts 
of law, without objecting to it, and upon being questioned 
whether he considers the oath he has taken as binding on 
his conscience, he answers in the affirmative, he cannot then 
be further asked whether there be any other mode of swear- 
ing more binding on his conscience than that he has already 
used. {The Queen's Case, 2 B. & B 286.) For if the wit- 
ness says he considers the oath as binding on his conscience, 
he does, in effect, affirm that in taking that oath he has 
called his God to witness that what he shall say will be the 
truth, and that he has imprecated the Divine vengeance on 
his head if what he shall afterwards say is false, and, having 
done that, it is perfectly unnecessary and irrelevant to ask 
any further questions. {Ibid. See also Selh v. Hoare, 8 B. & 
B. 232.) By the 1 & 2 Vict. c. 106, in all cases in which 
an oath is lawfully administered to any person he is bound 
by the same if it has been administered in such iorm and 
with such ceremonies as he declared to be binding. 

By the 3 & 4 Will. 4, c. 49, s. 1, every person of (or who 
has been of) {b) the persuasion of the people called Quakers, 
and every Moravian is on all occasions permitted to make 
his or her solemn affirmation or declaration, instead of taking 
an oath, and this enactment provides for the punishment of 
any person wilfully and corruptly making a false affirma- 
tion or declaration. The form of affirmation given by this 
statute is, ''I, A. B., being one of the people called Quakers 
[or one of the persuasion of the people called Quakers, or of 
the united brethren called Moravians, as the case may be], do 
solemnly, sincerely, and truly declare, and affirm." The 
form of affirmation given by this statute is, *' I, A. B., having 



(a) In B. V. JSnirehman, 1 C. & Mar. 248, the prosecutor, who was a 
Chinese, was called, and, on getting into the witness-box, immediately 
knelt down, and a china saucer having been placed in his hand, ho 
struck it against the brass rail in front of the box and broke it. The 
officer of the court then, by the direction of an interpreter, administered 
the oath in these words, which were translated by the interpreter into 
the Chinese language : — *' You shall tell the truth and the whole truth ; 
the saucer is cracked, and if you do not tell the truth, your soul will 
be cracked like the saucer." 

{b) See 1 & 2 Vict. c. 77. This statute was passed in consequence of 
J^^. V. Doran, 2 Moo. C. C. 87. See JS. v. Mooney, 5 Cox C. C. 319. 
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Pabt VII. been one of the people called Quakers [or one of the per- 
suasion of the people called Quakers, or of the united brethren 
called Moravians, as the case may be] , and entertaining 
conscientious objections to the taking of an oath, do solemnly, 
sincerely, and truly declare and affirm.** 

By 8 & 4 Will. 4, c. 82, every person belonging to the 
sect called Separatists required upon any lawful occasion to 
take an oath is permitted to make his or her solemn affirma- 
tion or declaration in the following words, viz.: — ** I, A. B., 
do, in the presence of Almighty God, solemnly, sincerely, 
and truly affirm and declare that I am a member of the 
religious sect called Separatists, and that the taking of any 
oath is contrary to my religious belief, as well as essentially 
opposed to the tenets of that sect ; and I do also, in the 
same solemn manner, affirm and declare" — Which said solemn 
affirmation or declaration is of the same force and effect as 
if an oath had been taken in the usual form. And sect. 2 of 
this Act contains a provision for the punishment of persons 
wilfully and corruptly making a false affirmation or declara- 
tion under this Act. 

By the 24 & 25 Vict. c. 66, s. 1 (a), *' If any person called 
as a witness in any court of criminal jurisdiction in England 
or Ireland, or required or desiring to make an affidavit or 
deposition in the course of any criminal proceeding, shall 
refuse or be unwilling, from alleged conscientious motives, 
to be sworn, it shall be lawful for the court or judge, or 
other presiding officer or person qualified to take affidavits 
or depositions, upon being satisfied of the sincerity of such 
objection, to permit such person, instead of being sworn, to 
make his or her solemn affirmation or declaration in the 
words following — viz., * I, A. B., do solemnly, sincerely, 
and truly affirm and declare that the taking of any oath is 
according to my religious belief unlawful ; and I do also 
solemnly, sincerely, and truly affirm and declare,' &c., 
which solemn affirmation and declaration shall be of the 
same force and effect as if such person had taken an oath in 
the usual form." Sect. 2 provides for the punishment of 
persons wilfully and corruptly making a false affirmation or 
declaration under this statute. 

By 32 & 83 Vict. c. 68, s. 4, ** if any person called to give 
evidence in any court of justice (/>), whether in a civil or 

(a) See 17 & 18 Vict. c. 125, s. 20; SO & 31 Vict, c 85, s. 8, ante, 
p. 132. This latter Act applies to jnrors. 

(b) By 33 & 34 Vict. c. 49, s. 1, the words " court of justice '* and 
the words '* presiding judge " in this section shall be deemed to include 
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^nminal proceeding, shall object to take an oath, or shall be Chap. 
objected to as incompetent to take an oath, such person ^^'^^^' 
shall, if the presiding judge (b) is satisfied that the taking of 
an oath would have no binding effect on his conscience, 
make the following promise and declaration : — * I solemnly 
promise and declare that the evidence given by me to the 
court shall be truth, the whole truth, and nothing but the 
truth.' — ^And any person who, having made such promise 
and declaration, shall wilfully and corruptly give false evi- 
dence, shall be liable to be indicted, tried, and convicted for 
perjury, as if he had taken an oath." 

After a witness has been sworn, the party who has called Examinn- 
him proceeds to examine him in chief; leading questions ^io^ of wit- 
must not in general be put to the witness — that is, ques- ^V^?^!;^ "* 
tions which plainly suggest to him the answer desired. But i^ ' 
sometimes a leading question, which is merely introductory, ^^^"'"ff 

. Questions. 

may be put ; for it is necessary, to a certain extent, to lead 
the mind of the witness to the subject of the inquiry. 
(Nicholls V. Dowding, 1 Stark. N. P. C. 81.) In one case, 
upon its becoming necessary to identify three of the prisoners, 
the court held that the counsel for the prosecution might 
ask whether either of the prisoners was the person meant 
and described by the witness. Where a witness of the 
plaintiff, in cross-examination, had been asked whether he 
had used certain expressions, for the purpose of laying a 
foundation for contradicting him, and he had denied having 
used them, Abbott, C. J., held that the defendant's counsel 
might ask a person called to prove that the plaintiff's 
witness did use the expressions, whether he did use them, 
making use of the very expressions. {Edmunds v. Walter, 
2 Stark. N. P. C. 7.) But this rule does not apply to con- 
versations which are evidence themselves. (Hallet v. 
Consens, 2 M. & Rob. 238.) 

If a witness appears to be in the interest of the opposite 
party, or unwilling to give evidence, the judge at his discre- 
tion may relax the rule against leading questions, and allow 
the examination in chief to assume the form of a cross- 
examination. But, in general, the fact of a witness being 
an unwilling or adverse one, is to be ascertained from his 



any person or persons having by law authority to administer an oath 
for the taking of evidence. This Act was passed shortly after the author 
held, whiUt sitting as arbitrator, that an arbitrator was not a court of 
justice within tlie meaning of 32 & 33 Vict. c. 68, s. 4. See Bradlaugh 
V. Be Sin, 5 W. N., 1870, p. .0, C. 1». ; Clarke v. Bradlaugh, 60 L. J. 
Q. B. 342. 
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PabtVII. manner of answering and demeanour, before the rule wiU be- 

— ^ — relaxed ; a witnesR called on the part of the prosecution 

"" ' would not be considered so merely because he is intimate 

with the prisoner or because he has been informed against 

by the prosecutor. (R. v. Ball, 8 C. & P. 745«) 

It is submitted that a judge in all cases has a discretionary 
power of relaxing the above general rule, as to putting 
leading questions, and will do so when the interests of jus- 
tice require it. 

As a general rule, on a second trial for the same matter, 
it is not right to read the evidence given on the first trial,, 
as there is a great difference between evidence which is read 
and that which is given orally. Et per Sir J. Coleridge : — 
** The most careful notes must often fail to convey the 
evidence fully in some of its most important elements — 
those for which the open oral examination of the witnesses- 
in presence of prisoner, judge, and jury is so justly prized. 
It cannot give the look or manner of the witness ; his 
hesitation, his doubts, his variations of language, his con- 
fidence or precipitancy, his calmness or consideration ; it 
cannot give the manner of the prisoner, when that has been 
important, upon the statement of anything of particular 
moment ; nor could the judge properly take on him to sup- 
ply any of these defects ; who, indeed, will not necessarily 
be the same on both trials. It is, in short, or may be, the 
dead body of the evidence without its spirit, which is sup- 
plied when given openly and orally, by the ear and eye of 
those who receive it." {R. v. Bertrand, 10 Cox C. C. 625.) 
In general, a witness must not be examined as to his 
opinion ; but in questions of skill and judgment, men of 
science or experience are allowed to give evidence of their 
opinion. Thus where the genuineness of handwriting is in 
question, persons skilled in the examination of handwriting 
and in the detection of forgeries may state their opinion 
whether the writing is genuine or imitated (a). So the 
opinions of medical men are very frequently given as evi- 
dence. A physician, who has not seen the patient, may, 
after hearing the evidence of others, be called to prove the 
general effect of the disease described by them, and its 
probable consequences in the particular case. The testi- 
mony of medical men is admissible with respect to the cause 
of disease or of death, and as to the general sane or insane 
state of the mind of the patient, as collected from a number 



Exainiii 
ing wit- 
ness as 
to his 
opinion. 



(a) Goodtitle v. Braham, 4 T. R. 497. See further as to evidence- 
of handwriting, ante, p. 201, fost, p. 248. 
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of circnmstances. Such opinions are admissible in evidence, Chap. 
although the professional witnesses found them entirely on XXX II.* 
facts and circumstances established by others. Thus in pro- 
secutions for murder, medical men may state their opinion, 
whether the wounds, described by witnesses, were hkely to be 
the cause of death. So in a case of murder {Rex v. Wright, E. 
& E. 456), where the defence was insanity, it was held that 
a witness of medical skill might be asked whether, in his 
judgment, such and such appearances were symptoms of in- 
sanity, and whether a long fast, followed by a draught of 
strong liquor, was likely to produce a paroxysm of that dis- 
order in a person subject to it. A person experienced in 
the law of another country may state his opinion what, ac- 
cording to the law of that country, would be the legal effect 
of the facts previously spoken to by the witnesses. 

A witness may refresh his memory by referring to a written Witness 
document made by himself at the time of the occurrence of refreshing 
the facts to which it relates or shortly afterwards when the 
facts were fresh in his recollection. If the dbcument was 
written by another, and the witness examined it soon after 
it was written, and while the facts stated in it were fresh in 
his recollection, he may refresh his memory by referring to it 
as if he had written it himftelf. (Burrough v. Martin^ 2 
Camp. 112 ; R. v. Lanyton, 13 Cox C. C. 845.) Where the 
ship's log, which was written by the mate, who was absent, 
was produced by the captain, who had himself read the log 
about a week after it was written, when the matters con- 
tained in it were fresh in his mind, and he then thought it 
correct, it was held that he might refresh his memory by it. 
{Anderson v. Whalley, 3 C. & K. 54.) Where a witness pro- 
duced a book containing an entry made by him at the time 
of the taking of a tenement of the terms of the taking, and 
stated that he had no memory of them but from the book, 
without which he should not of his own knowledge be able 
to speak to the facts, but on reading the entry he had no 
doubt that the fh.cts really happened ; the court held that the 
witness might look at the entry to refresh his memory as to 
the letting. {Rex v. St. Martin's, Leicester, 2 A. & E. 210.) 
Where a witness, who had received money and given a 
receipt for it, which could not be read in evidence for want of 
a proper stamp, had become blind, the receipt was allowed 
by Abbott, C. J., to be read over to the witness in court (he 
being informed that the paper was in his handwriting) in 
order to refresh his memory, {Catt v. Howard, 3 Stark, 
N. P. C. 3 ; Jacob v. Lindmy, 1 East, 460.) A witness will 
not be allowed to refresh his memory with a copy of a doci^ 

L 3 



226 WITNESSES — EXAMINATION OE, ETC. 

Pabt VII. ment which might have heen used for the purpose. (Jones v. 
' Stroud, 2 C. & P. 196.) But perhaps a copy may be used to 

refresh the memory, on proof that the original is lost. (1 Stark. 
Ev. 179, and see 2 Phill. Ev. 416 ; Tanner v. Taylor, cited 
in Doe v. Perkins, 3 T. B. 749.) When a witness refreshes 
his memory from a memorandum, the adverse counsel may 
look at it li he wishes to do so. {Rex v. Ramsden, 2 C. & 
P. 604.) Where a witness was uncertain whether an execu- 
tion was put in on the 4th or 5th of May, Tindal, C. J., 
allowed his deposition, which had been made before the 
Commissioners of Bankruptcy on the 12th of the same 
month, to be used by the witness, to refresh his memory as 
to the date of the execution. (Smith v. Morgan, 2 M. & 
Rob, 257 ; Wood v. Cooper, 1 C. & K. 646.) But a witness 
cannot refresh his memory by a deposition if not taken con- 
temporaneously, or nearly so, with the matters to which it 
relates. (Whitfield v. Aland, 2 C. & K. 1015.) 
Privileged A witness must not disclose any facts which by the law of 
commnDi- the land, foilnded on considerations of justice and public 
catioxis. policy, he is forbidden to make known. Of such a nature 
are professional communications between a client and his 
solicitor or counsel, and matters connected with the govern- 
ment of the country. 

With regard to professional communications between a 
client and his solicitor or counsel — the privilege of not being 
obliged to disclose such communications is the privilege of 
the client and not of the solicitor or counsel (10 Mod. 41. 
Bull. N. P. 284), and the client may waive the privilege. 
(Merle v. Moore, R. & M. N. P. C. 890.) The privilege is 
confined to communications made to counsel and solicitors 
and their clerks (4 T. R. 758 ; Rex v. Duchess of Kingston, 
11 St. Tr. 246 ; Bownian v. Norton, 5 C. & P. 177) ; there- 
fore all other professional persons, including clergymen, are 
bound to disclose the matters confided to them. Thus a 
confession to a Popish priest has been held not to be privi- 
leged. (Butler V. Moore, M*Nall. Ev. 253, as cited 1 Phill. 
Ev. 165 ; Reg\ v. Hay, 2 F. & F. 4 ; Rex v. Sparkes, cited 
in Du Barre v. Livette, Peake, R. 78.) A person who acts 
as an interpreter between the solicitor and his client cannot 
be called on to reveal a confidential communication made 
through him; for the interpreter stands precisely in the 
same situation as the solicitor himself. (Du Bairy v. Lwettty 
4 T. R. 756 ; Parkins v. Hawkshaw, 2 Stark. 289.) An 
arbitrator may be called to prove what matters were claimed 
before him on a reference. (Duke of Buccleitgh v. Met» 
.Board of Works, 41 L. J. Ex. 137.) 
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This privilege of the client is not confined to cases where Chap. 
lie has employed the solicitor in an action ; but extends to %^/^^^^*' 
all such communications as are made by him to the solicitor 
in his professional character and with reference to professional 
business. (Wilson v. Rastall, 4 T. E. 753.) Communi- 
cations made to a solicitor which are not confidential may be 
given in evidence : thus, a solicitor may be called upon by a 
plaintiff to state a conversation in which the defendant pro- 
posed a compromise to the plaintiff, although the witness 
attended on that occasion as solicitor for the defendant. 
{Griffith v. Davies, 6 B. & Ad. 502.) A solicitor may prove 
his client's handwriting, though the knowledge was obtained 
from witnessing his execution of the bail bond in the action. 
(Hurd V. Moringy 1 C. & P. 372.) And if he is a subscribing 
witness to a document, he may be examined concerning the 
execution. [Doe v. Andrews, Cowp. 846.) So if the solicitor 
were present when his cHent was sworn to an answer in 
chancery, he may be a witness to prove the fact of taking 
the oath, for it is no matter of secrecy committed to him by 
his client. So a solicitor may be asked whether he has not 
a particular document in his possession, in order to let in 
secondary evidence of its contents, if not produced. (Coates 
v. Birch, 2 Q. B. 252 ; Divyer v. Collins, 7 Exch. 639.) 
And communications made to a solicitor when not employed 
as such, are not privileged, though they may have been made 
confidentially. (Weeks v. Argent, 16 M. & W. 816.) Where 
two parties employ the same solicitor, a communication by 
one to him in his common capacity is not privileged, but 
may be used by the other. (Baugh v. Cradocke, 1 M. & 
Rob. 182 ; Cleve v. Poivell, 1 M. & Rob. 228.) And in such 
a case the privilege is confined to such communications as 
are made to the solicitor by one of the parties in the 
character of his own solicitor. [Perry v. Smith, 9 M. & W. 
681.) It seems thsLt if a solicitor has been employed for an 
illegal purpose no communication in furtherance of such 
purpose can be considered as privileged. (Annesley v. The 
Earl of Anglesy, 17 How. St. Trial, 1139, 1226 ; Russell v. 
Jackson, 9 Hare, 887 ; Gartside v. Outram, 26 L. J. Ch. 
118.) 

The judge at the trial determines whether a communica- 
tion is a privileged one or not. 

A solicitor is not bound or allowed to produce, or to answer 
any questions concerning the nature or contents of any in- 
strument intrusted to him professionally by his client. ( Volant 
V. Soyer, 13 C. B. 231.) So letters between a client and 
bis solicitor, respecting professional business in which the 
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Paut VII. latter is engaged for the former are privileged. (Reid y. 

' LanfHois, 1 Mac. it Gord. 627.) It seems that a solicitor i» 

not privileged from producing a forged instrument deposited 
i/vith him by his client. (See 24 & 25 Yict. c. 98, s. 46 ; 
R. V. Jones, 1 Den. 0. C. 166; see 8 Buss, on Crimes,. 
546—549.) 

If a client calls his solicitor or counsel to give evidence, he 
is not privileged from cross-examination on the same matter 
as to which he was examined in chief, although it was a 
confidential communication made professionally ; but the 
cross-examination must not extend beyond that matter. 
{VaUlant v. Dodemead^ 2 Atk. 524.) 
Ad to It is a rule of public policy that a witness cannot be asked 

names of the names of those from whom he received information as to 
mfonncrs. frauds on the revenue (by Dallas, C. J., iu Home v. Bentluck, 
2 Brod. & Bing. 162 ; Hardy's case, 24 How. St. Tr. 753 ; 
Robinson v. May, 2 Smith, 8), nor can he be asked whether 
he is himself the informer. [Att.-Gen. v. Briant, 15 M. & 
W. 169.) In many trials for high treason this rule has been 
adopted ; and if a witness is willing to disclose the sources of 
his information, he will not be sufi'ered to do it. (2 Brod. & 
Bing. 162.) " If the name of an informer,*' said Buller, J., 
in Hardy's case, ** were to be disclosed, no man would make 
a discovery, and public justice would be defeated." Questions 
which tend to the discovery of the channels by which the 
disclosure was made to the officers of justice are not per- 
mitted to be asked. Thus a person who has been employed 
to collect secret information for the executive government 
(E, V. O'Connell, 1 Cox C. C. 403), or for the service of the 
police, is not allowed to reveal the name of his employer, or 
the nature of the connection between them (24 How. St. Tr. 
753) ; or the names of any persons to whom he has commu- 
nicated his information for the purpose of its being transmitted 
(24 How. St. Tr. 811), whether those persons-were magis- 
trates, or concerned in the administration of government, or 
were merely the channel through which information was 
conveyed to government. (Bex v. WatsoUy 2 Stark. 186, 
Abbot, J.) But this rule as to not naming an informer does 
not it seems apply to ordinary prosecutions, but only to cases 
where the government is directly concerned. {Att,-Oen, v. 
Briant, supra ; R, v. Richardson, 3 F. & F. 693.) 

The attorney-general of Upper Canada was not allowed 
to be asked as to the nature of a communication made by him 
to the governor of the province. (Wyatt v. Gore, Holt, 
N. P. C. 299.) So the orders given by the governor of a 
foreign colony to a miUtary officer under his command ought 
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not to be produced. (Cooke v. Maxwell^ 2 Stark. N. P. C. 185 ; Chap. 
see Home v. Lord F. C. Bentincky 2 Brod. & Bing. 130.) ^^XII. 
And Lord Ellenbobough, C. J., would not permit the con- 
tents of a letter, written by an agent of the government to 
Lord Liverpool, then secretary of state, or his lordship's 
answer, to be produced as evidence. {Anderson v. Hamilton 
(n.), 2 Brod. & Bing. 156.) In Watson*s case, 32 How, St. Tr. 
107, an officer of the Tower of London was not allowed to 
prove that a plan of the Tower, produced by the defendant, 
was accurate. (2 Stark. 148.) 

Who has to determine whether the production of a docu- 
ment would be injurious to the public service, see Beatson v. 
Skene, 5 H. & N. 838. In Layer's case (6 St. Tr. 288) it 
was considered that the minutes taken before the Privy 
Council were not to be divulged. (But see 4 St. Tr. 840 ; 
1 St. Tr. 723.) 

The law as to when a grand juror can give evidence of Grand 
what passed before the grand jury is in a dubious state — in J^."?*^ 
general grand jurors are bound not to disclose what passed ^^i^^^ ^^^ 
before them ; and a clerk attending upon a grand jury will passes 
not in general be compelled to state what was given them in before 
evidence, but another person present it seems may do so. them. 
(/2. V. Hughes, 1 C. & K. 519.) It has been held that a 
witness for the prosecution may be asked on cross-examina* 
tion whether he did not make certain statements before the 
grand jury, and that the witness is bound to answer the 
question. {Reg, v. Gibson, C. & Mars. 672, Parke, B. ; 82 
How. St. Tr. 107.) 

A member of the House of Commons will not be permitted Members, 
to relate any expressions or arguments used by one of the *<^-» <>f 
members in the course of debate in the house, though it ^°^5® °^ 
seems he may be asked whether a member took a part in the 
debate. {Plunkett v. Cobbett, 2 How. St. Tr. 71, 72 ; 
5 Esp. 136.) 

In 1818 the following resolutions were passed by the House 
of Commons : " Kesolved, netnine contradicente, that all 
witnesses examined before this House or any committee 
thereof, iire entitled to the protection of this House in respect 
of anything that may be said by them in their evidence. 
Resolved, neinine contradicente, that no clerk or officer of 
this House, or shorthand writer employed to take minutes 
of evidence before this House, or any committee thereof, 
do give evidence elsewhere in respect of any proceeding or 
examination had at the bar or before any committee of this 
HouFe, without the special leave of the House." (See 2 
C. & K. 488 ; Chubb v. Salomons, 8 C. & K. 75.) 
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Paet VII. When the examination in chief is closed, the other party 

may cross-examine, without regard generally to the rule 

Cross-ex- restricting examinations in chief in respect to leading ques- 
tions. If a witness be called merely for the purpose of pro- 
ducing a written instrument he need not be sworn, and if not 
sworn and examined he is not subject to cross-examination. 
If a witness be called, though it be for the mere formal proof 
of a document, he may be cross-examined as to the whole of 
the case. If a witness be called under a mistake and sworn 
but no question is put to him, he is not liable to cross-exami- 
nation. (Wood V. Macldnsoriy 2 M. & Rob. 273.) 

Upon the trial of a misdemeanor, the defendant is not 
entitled to the assistance of counsel to cross-examine wit- 
nesses, when he reserves to himself the right of addressing 
the jury ; but in such a case counsel may argue for him any 
points of law that arise, and may make suggestions to him 
upon matters of fact and suggest questions to be put by the 
defendant to the witnesses. (E. v. White, 8 Camp. 97.) Woods 
and May were indicted for manslaughter, and separately 
defended ; the counsel for Woods addressed the jury, but 
called no witness, and then the counsel for May addressed 
the jury and called witnesses, who threw the blame on 
Woods ; and it was held that the counsel for Woods should 
be allowed to cross-examine May*s witnesses, and again to 
address the jury. (2^, v. Woods, 6 Cox C. C. 224.) 

A witness cannot be asked, upon cross-examination, except 
for the purpose of impeaching his credit, as presently men- 
tioned, questions which are not in any way relevant to the 
matters in issue. We shall presently notice what questions 
may be put for the purpose of impeaching the credit of a 
witness, and consider the obligation of a witness to answer 
questions tending to subject him to a criminal prosecution, 
or degrading to his character. By 46 Geo. 3, c. 87, a 
witness cannot by law refuse to answer any question relevant 
to the matter in issue (the answering of which has no ten^ 
dency to expose him to a penalty or forfeiture) by reason 
only that the answering such question may establish, or tend 
to establish, that he owes a debt, or is otherwise subject to a 
civil suit, at the instance of her Majesty, or some other 
person. It seems a witness is still privileged from answer- 
ing any question, the answer to which might subject him to 
a forfeiture of his estate. {May v. Hawkins, 24 L. J. Ex. 
809 ; 11 Ex. 210 ; Chester v. Worthy, 25 L. J. C. P. 117.) 
Upon cross-examination a witness cannot be asked, except 
with respect to previous statements in writing made by him, 
or where the party cross-examining is in a position to give 



CROSS-EXAMINATION OF WITNESSES. 231 

secondary evidence of its contents, as to the contents of a Csap. 
written instrument {Saintkilly, Bound, 4 Esp. 74; Howell ^XXII. 
V. Lock, 2 Campb, 14), although it is shown to be in the 
possession of the opposite party, and notice has been given 
to him to produce it. {Graham v. Dyster, 2 Stark. N. P. C. 
23; Sideways v. Dyson, ibid. 49.) Under what circum- 
stances a cross-examination as to the contents of a written 
document, for the purpose of impeaching the credit of a 
witness, is allowable, will be considered hereafter. (iJ. v. 
Burden, Dears. C. C. 431, post, p. 234.) 

As to impeaching the credit of a witness by cross-exami- Cross-ex- 
nation. If a witness be asked a question, for the purpose of *"^j""^tion 
showing him unworthy of credit, the answer to which has a credit, 
tendency to expose him to a penalty, or to any kind of punish- 
ment, or to a criminal charge (as, for instance, if he be 
asked whether he has been guilty of theft, fraud, or any 
oflfence subjecting him to a penalty or criminal proceeding)^ 
he is in general not obliged to answer. (Cates v. Hardacre, 
8 Taunt. 424.) But although a witness is not compellable 
to answer questions of this description, it seems that 
such questions may legally be asked. The privilege of refus- 
ing to answer questions on the ground iiat they tend to 
criminate is that of the witness alone, and neither party to a 
suit can take any advantage therefrom. {R. v. Kinglake, 11 
Cox C. C. 499.) It seems that to entitle a witness to the 
privilege of silence, the court must see from the circum- 
stances of the case, and the nature of the evidence which he 
is called upon to give, that there is reasonable ground to 
apprehend danger to the witness from his being compelled to 
answer. (JR. v. Boijes, 1 B. & S. 311 ; Oshorn v. Ijondon 
Bock Co,, 10 Ex. 698.) But if the fact of the witness being 
in danger be once made to appear, great latitude should be 
allowed to him in judging for himself of the effect of any 
particular question ; as there is no doubt that a question, 
which might appeair at first sight a very innocent one, mighty 
by affording a link in a chain of evidence, become the means 
of bringing home an offence to the party answering. (2?. v. 
Boyes, supra.) "Where a pardon for an offence has been 
granted, the rule appears to be that the pardon removes the 
privilege of a witness of not answering questions, provided 
they are relevant to the issue (R, v. Boyes, 1 B. & S. 311) ; 
but where the adverse party is attacking the witness, he is 
justified in refusing to answer what would disgrace him, 
although he has obtained a pardon. (Per Cromptoij, J., ibid,) 

By the 26 & 27 Vict. c. 29, s. 7, " no person who is called 
as a witness before any election committee, or any commis- 
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Pakt VII. sioners appointed in pursuance of the " 15 & 16 Vict. c. 57 (a), 
^ " shall be excused from answering any question relaxing to 

any corrupt practice at, or connected with, any election 
forming the subject of inquiry by such committee or commis- 
sioners, on the ground that the answer thereto may criminate 
or tend to criminate himself : provided always, that where 
any witness shall answer every question relating to the 
matters aforesaid which he shall be required by such com- 
mittee or commissioners (as the case may be) to answer, and 
the answer to which may criminate, or tend to criminate him, 
he shall be entitled to receive from the committee, under the 
hand of their clerk, or from the commissioners, under their 
hands (as the case may be), a certificate stating that such 
witness was, upon his examination, required by the said com- 
mittee or commissioners to answer questions or a question 
relating to the matters aforesaid, the answers or answer to 
which criminated or tended tu criminate him, and had 
answered all such questions or such question ; and if any 
information, indictment, or action be at any time thereafter 
pending in any court against such witness for any ofifence 
under the Corrupt Practices Prevention Acts, or for which he 
might have been prosecuted or proceeded against under such 
Acts, committed by him previously to the time of his giving 
his evidence, and at or in relation to the election concerning 
or in relation to which the witness may have been so 
examined, the court shall, on production and proof of such 
certificate, stay the proceedings in such last-mentioned infor- 
mation, indictment, or action : and may, at its discretion, 
award to such witness, such costs as he may have been 
put to in such information, indictment, or action: pro« 
vided that no statement made by any person in answer 
to any question put by or before such election com- 
mittee or commissioners shall, except in cases of in- 
dictments for perjury, be admissible in evidence in any 
proceeding, ci^ or criminal." The ][^ro visions of this 
Hection rel:;ting to the examination and indemnity of wit- 
nesses apply to witnesses appearing before judges on the 
trial of an election petition under the Parliamentary Elections 
Act, 1868 (81 & 32 Yict. c. 125), in the same manner as in 
the case of a trial before a committee of the House of Commons 

(a) An Act to provide for more effectual inquiry into the existence of 
corrupt practices at elections for members to serve in parliament The 
26 & 27 Vict. c. 29, s. 7, as to the examination and indemnity of wit- 
nesses also applies to any witness appearing before the court on the 

' • of a petition under the Corrupt Practices (MuniciiMl Elections) 
'972: tee s. 16 of that Act 
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lefore the passing of this Act (sect. 88 of 81 & 82 Vict. c. 125). Chap. 
(R. V. Buttle, 89 L. J. M. C. 115 ; 11 Cox C. C. 566. See ^XXI I. 
88 & 89 Vict. c. 72.) 

It seems that a witness is rot compellable to answer ques- Questions 
tions which tend to disgrace and degrade him. (3 Russ. on J?'^^*^^ *^ 
Crimes, 575.) Though a witness be not compellable to answer ®^™ ^' ^ 
such questions, it seems that they may legally be asked. 

If the question be of a tendency to criminate or degrade, 
and the witness answers it, the cross-examining party will not 
he allowed to falsify it by evidence {Rex v. Watsoiij 2 Stark. 
B. 149, 151, 158) if the question be merely collateral to the 
point in issue : if it be relevant to it evidence may be called 
to contradict. 

The privilege of refusing to answer questions tending to 
criminate or degrade, is the privilege of the witness, and not 
of the party. [Thomas v. Newton, M. & M. 48n.) ; which 
the witness may claim at any stage of his examination. \^R. 
v. Garhett, 1 Den. C. C. 286.) 

By the 28 & 29 Vict. c. 18, s. 6, {b) *^ a witness may be A witness 
qaestioned as to whether he has been convicted of any felony ™?^ v^® 
or misdemeanor, and, upon being so questioned, if he either ^y^ether 
denies or does not admit the fact, or refuses to answer, it he has not 
shall be lawful for the cross-examining party to prove such been pre- 
conviction ; and a certificate containing the substance and '^^^^^y , 
effect only (omitting the formal parts) of the indictment and ^^^c*^®"» 
conviction for such offence, purporting to be signed by the 
clerk of the court, or other officer having the custody of the 
records of the court, where the offender was convicted, or by 
the deputy or clerk of such officer (for which certificate a fee 
of Kis. and no more shall be demanded or taken), shall, upon 
proof of the identity of the person, be sufficient evidence of 
the said conviction, without proof of the signature or official 
character of the person appearing to have signed the same." 

Independently of these enactments the conviction could not 
be given in evidence for the purpose of contradicting the 
witness unless the same were evidence in the case. {Henman 
V. Lester, 12 C. B. (n.s.) 776.) 

The credit of a witness may be impeached by giving Cross-ex- 
evidence of his having said or written touching the matters aminatioii 
in question in the cause what is at variance and inconsistent ^^ . 
with his testimony on the trial. [De Sailly v. Morgan, 2 8^^^°^^ 
Esp. N. P. C. 691.) But in order to lay a foundation for ments. 
Svch discrediting evidence, it is necessary first to ask, upon 
cross-examination, the witness whom it is proposed to dis- 



(P) This sectiou is almost the same as the 0. L. P. Act, 1854, s. 25. 
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Past VII. credit by proof of contradictory "verbal statements, whether 
'^' he has made the statements which it is intended to prove. 
{The Queen's case, 2 B. & B. 299 ; Carpenter v. Wall, 11 
A. & E. 808.) And it is not enough to ask the general 
question, whether the witness has ever made the statements, 
because it may frequently happen that, upon the general 
question, he may nof remember having made them ; but the 
witness must be asked whether he did not make the state- 
ments to the particular person to whom it is alleged they 
were made, and, if possible, the witness's attention should 
be called to the time and place where they were made, 
because, when his attention is challenged to particular cir- 
cumstances, he may recollect and explain what he has for- 
merly said. (Angus v. Smith, M. & M. 473.) 

By the 28 & 29 Vict. c. 18, s. 5 (a), ** a witness may be 
cross-examined as to previous statements made by him in 
writing or reduced into writing relative to the subject 
matter of the indictment or proceeding, without such writing 
being shown to him ; but if it is intended to contradict such 
witness by the writing, his attention must, before such con- 
tradictory proof can be given, be called to those parts of the 
writing which are to be used for the purpose of so contra- 
dicting him : provided always, that it shall be competent for 
the judge at any time during the trial to require the produc- 
tion of the writing for his inspection, and he may thereupon 
make such use of it for the purposes of the trial as he may 
think fit.** This clause, by sect. 1, applies to '* all courts of 
judicature, as well criminal as all others, and to all persons 
having by law or by consent of parties, authority to hear, 
receive, and examine evidence.** This 5th section is the 
same in substance as the 17 & 18 Yict. c. 125 (The Common 
Law Procedure Act, 1854), s. 24. 

If a writing be tendered in evidence for the purpose of 
contradicting a witness, and a question is raised whether it 
was written by him, it is for the judge to determine that 
question. {Cooper v. Dawson, 1 F. & F. 550; Boyle v. 
Wiseman, 11 Exch. 860.) If counsel puts a document into 
the hands of a witness, and asks him whether it is in his 
handwriting, and then asks a question on such document, 
the counsel on the opposite side has a right to see it : — the 
opposite counsel has not this right if after handing the docu- 
ment to the witness, he is asked whether it is his handwrit- 
ing, and no further question is asked. (Cope v. The Thames 

(a) As to the practice on this subject before this Act, see the Queen's 
case, 2 B. & B. 286. 
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JIaven Dock Co,, 2 C. & K. 757.) Where, before the above Chap. 
Act, the deposition was put in the hands of a witness, and on ^^y^- 
being asked to read it he said he could not read writing, it 
was held that the deposition might be read over to him. 
{Rex V. Edwards, 8 C. & P. 26.) The same rule appHes as to 
the cross-examination of a witness on his deposition by the 
counsel for the crown as by the counsel for the prisoner. 
(R.Y. Muller, 10 Cox C. C. 48.) 

As the re- examination of a witness is merely for the pur- Re-exami- 
pose of explaining the facts stated by the witness on cross- nation of 
examination, he cannot.be re-examined as to any facts "®*^^^' 
unconnected with it ; but if any material question has been 
omitted in the examination in chief, the practice is to suggest 
it to the court, who will put it to the witness, or decline to do 
so, at its discretion, and in some cases will allow counsel to 
put the question himself. After a witness had been cross- 
examined respecting his former statements and declarations, 
for the purpose of affecting his credit, the counsel who called 
him has a right to re-examine him so as to give him an 
opportunity of explaining such statements and declarations. 
Thus, if that which the witness has stated in answer to the 
question on his cross-examination arose out of the inquiries of 
the person with whom he had the conversation, the witness 
may be asked in re-examination what those inquiries were. 
And he may also be asked what induced him to give to that 
person the account which he has stated in the cross*exami« 
nation. (2 B. & B. 295.) 

Though the counsel for the prosecution has closed his case, 
and the counsel for the prisoner has taken an objection as to 
a defect in the evidence, the judge is at liberty to make any 
further inquiry of the witnesses he thinks fit, in order to 
answer the objection or to ascertain whether it is well 
founded. 

Witnesses may be called for the purpose of impeaching Calling 
the credit of an adverse witness to prove acts done or con- witnesses 
tradict statements made by him, if they are relevant to the *^™J*®J*'^ 
matters in issue, and he has been previously cross-examined ^^yj^gg 
as to such acts or statements. (The Queen's case, 2 B. & B. witness. 
311; Carpenter v. Wall, 11 Ad. & E. 803.) Witnesses 
cannot be called for the purpose of contradicting an adverse 
witness concerning a distinct collateral fact, wholly irrelevant 
to the matter in issue : therefore though questions may be 
asked on cross-examination, which are irrelevant to the 
matter in issue, which go to the credit of the witness ; 
evidence cannot be given to contradict the answers given 
unless they are connected with the subject of inquiry, ante^ 
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Pabt VII. p. 289. {Att.-Gen. v. Hitchcock, 1 Exch. 91. Pollock, C. B.^ 

8 Buss, on Crimes, 586 n (/c).) In an action for an assault 

on the plaintiff's wife, she swore that the assault was of an 
indecent character; the defendant denied it, and on cross- 
examination denied other indecent assaults on some young 
persons ; and evidence on the part of the defendant was 
tendered to disprove these imputations, which was objected 
to unless evidence was admitted in support of them ; it was 
held that such evidence on the one side or the other was 
inadmissible, as the matter inquired into was quite collateral' 
to the issue to be tried. (Tolman v. Johnstone, 2 F. & F. 
66 ; R, V. Burke, 8 Cox C. C. 44.) A witness may be asked 
in what manner he stands affected towards the opposite party^ 
in the cause, and whether he does not stand in such a rela- 
tion to that person as is likely to affect him, and prevent him. 
from having an unprejudiced state of mind, and whether he 
has not used expressions imputing that he would be revenged 
on some one, or that he would give such evidence as might 
dispose of the cause in one way or the other ; and if he 
denies it, evidence may be given as to what he said, not with- 
the view of having a direct effect, but to show what is the 
state of mind of that witness, in order that the jury may 
exercise their opinion as to how far he is to be believed. (Per~ 
Pollock, C. B., Att.-Gen. v. Hitchcock, supra.) In an action 
on a promissory note, which the defendant alleged was a 
forgery, the female servant of the plaintiff, who was one of 
the attesting witnesses to the note, was asked on cross- 
examination, by counsel for the defendant, whether she did 
not constantly sleep in the same bed with the plaintiff, which 
she denied ; Coleridge, J., held that a witness might be- 
called by tlie defendant to contradict her : as the question 
was whether the witness had contracted such a relation with 
the plaintiff as might induce her the more readily to conspire 
with him to support a forgery ; just in the same way as if 
she had been asked if she was the sister or daughter of the 
plaintiff, and had denied that. (Thomas v. David, 7 C. & P. 
850; MelhuishY. Collier, 15 Q. B. 888, Colemdgb, J.) If 
the imputed misconduct be relative to the subject of inquiry, 
as, if a witness for the crown be asked whether he had not 
said that he would be revenged on the prisoner, and would 
soon fix him in gaol {Yemn*s case, 2 Campb. 688), or whether- 
he had not made declarations to procure persons corruptly to 
give evidence in support of the prosecution (The Queen^s case, 
2 B. & B. 311 ; R. v. M'Gavaran, 6 Cox C. C. 64), then 
evidence may be called to contradict him, if he denies the- 
words or declaration imputed to him. 
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By the 28 & 29 Vict. c. 18, s. 4, ** if a witness upon cross- Chap. 
examination at) to a former statement made by him relative ^XXII. 
to the subject matter of the indictment or proceeding, and where a 
inconsistent with his present testimony, does not distinctly witness 
admit that he has made such statement, proof may be given does not 
that he did in fact make it : but before such proof can be ^'^"y 

Answer 

^iven, the circumstances of the supposed statement, sufficient 
to designate the particular occasion, must be mentioned to the . 
witness, and he must be asked whether or not he has made 
such statement '* {a). 

Whether in answer to proof of statements made by a wit- Previous 
ness in variance with his testimony at the trial, evidence may similar 
be given by the party who called the witness, that he affirmed ^^te- 
Ihe same thing on other occasions, and is still consistent with ^^^ *' 
himself, is a point on which there are conflicting authorities. 
It seems tbat such evidence is not admissible, except in cases 
where the counsel on the other side impute a design to mis- 
represent from some motive of interest or relationship ; in 
such cases, in order to repel such imputation, it may be 
proper to show that the witness made a similar statement at 
a time when the supposed motive did hot exist, or when 
motives of interest would have prompted him to make a dif- 
ferent statement of the facts. (See 8 Buss, on Crimes, 598.) 

A witness's credit may be impeached by the party against Proof of 
whom he is called by proof of his general character, but witness's 
evidence of particular facts cannot be given — for a witness J™«te 
may be supposed to be able to support his general character, 
though he may not be able to give evidence as to particular 
facts which may be sworn to of which he would have no 
previous notice. 

The usual mode of examining a witness, called to discredit 
a previous witness by proof of his character, is to ask the 
former whether he has had the means of knowing the latter's 
general character, and whether, from such knowledge, the 
former would believe the latter on his oath. (Mawson v» 
Hartsink, 4 Esp. 102 ; R. v. Broim, 86 L. J. M. C. 59 ; 10 
Cox C. C. 468.) 

A witness called to discredit another witness may be 
cross-examined as to his means of knowledge, and the 
grounds of his opinion, or his general character may be 
attacked. A party cannot bring evidence to confirm the 
character of a witness before his credit has been impeached, 
either upon cross-examination, or by the testimony of other 

(o) This section is similar to the C. L. P. Act, 1854^ s. 23. See 
Jtyherg v. Uyherg, 82 L. J. P. M. & A. 112. 
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Pa«» VII. witoessefl. (BisJiop of Durham v, Beamoiitj 1 Campb. 207.) 
*" But if his character has been impeached general «vidence of 
his good conduct may be given by the party calling him in 
support of his character. (Bate v. Hill, 1 C. & P. 100 ; Rex v. 
Clarke, 2 Stark. N. P. C. 241.) And, perhaps, this is so 
where his character is only impeached on cross- examination.^ 

By the 28 & 29 Vict. c. 18, s. 8, a party producing a 
witness shall not be allowed to impeach his character by 
general evidence of bad character, but he may, in case the 
witness shall, in the opinion of the judge, prove adverse, con- 
tradict him by other evidence, or, by leave of the judge, 
prove that he has made at other times a statement incon- 
sistent (see Jackson v. Thomason, 81 L. J. Q. B. 11 ; 1 B. & S. 
745) with his present testimony ; but before such last men- 
tioned proof can be given, the circumstances of the supposed 
statement, sufficient to designate the particular occasion^ 
must be mentioned to the witness, and he must be asked 
whether or not he has made such statement. 

If a witness gives evidence different to that which the party 
calling him expects, such party is at liberty to make out his 
own case by other witnesses, though in so doing he contradicts 
his own witness ; for such evidence is evidence in the cause^ 
and the X)ther witnesses are not called directly to discredit 
the first witness, but the impeachment of his credit is inci- 
dental and consequential only. A witness is not adverse 
within the meaning of this section, merely because his testi- 
mony is unfavourable to the pariy calling him. To be so 
*' adverse *' he must, in the opinion of the judge, be " hostile." 
{Greenough v. Eccles, 5 C. B. (n.s.) 786 ; 28 L, J. C. P. 160.) 
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CHAPTER XXXin. Chap. 

XXXIII. 

"WRITTEN EVIDENCE. 

We will now make soms observations as to the proof and 
e£fect of public documents. There are many statutes which 
have been passed for facilitating the proof of such docu- 
ments, which will be found referred to in 3 Russ. on Crimes, 
pp. 407 — 433 (a). It is not our intention to set these out 
at length. Some of them and of the rules of most general 
application in criminal cases, however, will be here re- 
ferred to. 

a. Public documents - - - - p. 239. 
K Private documents - . - p. 248. 

The courts take judicial notice of a public statute. By Public 
the 8 & 9 Vict. c. 113, s. 3, all copies of private or local and documents, 
personal Acts of Parliament not public Acts, if purporting 
to be printed by the Queen's printers, are admissible in Statutes. 
evidence, without proof being given that such copies were so 
printed. By the 13 & 14 Vict. c. 21, s. 7, Every Act 
made after 1850, except the contrary be expressly provided 
therein, is deemed to be a public Act, and is judicially taken 
notice of as such. In some Acts of Parliament, which are 
not public statutes, a clause is inserted declaring them to be 
public Acts, and that they shall be taken notice of as such, 
without being specially pleaded ; in which case they need 
not be proved. By the 41 Geo. 3, c. 90, s. 9, copies of the 



(a) The 31 & 32 Vict. c. 37, relates to the proof of certain ^procla- 
mations, orders, and regulations ; the Extradition Acts, 1870 and 1873, 
83 & 34 Vict. c. 52, s. 15, and 36 & 37 Vict. c. 60, s. 4, relate to the 
authentication of warrants and depositions, &c., made under these Acts ; 
the 14 & 15 Vict. c. 99, s. 7, relates to proclamations, judgments, &c., 
of foreign states and of the colonies; the 28 & 29 Vict. c. 63 relates to 
tlie proof of colonial laws ; the 14 & 15 Vict. c. 99, ss. 9, 10, relates to 
the proof of Irish judgments; the 22 & 23 Vict. c. 63, gives a mode of 
ascertaining the law in different parts of the Queen's dominions ; the 
24 & 25 Vict. c. 11, contains similar provisions as to ascertaining 
the law of certain foreign countries ; the 6 & 7 Vict. c. 86, an Act for 
registering hirths, deaths, and marriages in England, and the Births 
and Deaths Registration Act, 1874, 37 & 38 Vict. c. 88, ss. 38, 49, 51 
relate to the proof of hirths and deaths ; see also 3 & 4 Vict. c. 92, and 
27 & 28 Vict. c. 97 as to non-parochial registers. 
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Pabt VII. statutes of Great Britain and Ireland prior to the union, 
printed by the duly authorized printer, are received as con- 
clusive evidence of such statutes. 
Gazette, The Gazette proves itself without proof of its being bought 
at the Queen's printers. (See 81 & 82 Vict. c. 87.) It is 
evidence of many things contained therein, and by sect. 2 of 
the above statute it is primd fade evidence of any proclama- 
tion, order, or regulation issued by Her Majesty or by the 
Privy Council, also of any proclamation, order, or regulation 
issued by or under the authority of certain departments of 
the Government. (See 8 Russ. on Crimes 410.) 
Public Whenever an original book or document is of a public 
books and nature and admissible in evidence as such, an examined copy 
•aocumen . j^^ ^^^ public convenience, also admissible — thus examined 
copies of entries in the books of the bank of England [Mortimer 
v. M'Callan, 6 M. & W. 68), or in the books of the Commis- 
sioners of Land-tax or of Excise, or in a poll-book at an election 
{Mead v. Robinson , Willes, 424) are evidence of the originals. 
Certain By the 8 & 9 Vict. c. 118, s. 1, *< Whenever by any Act 
documents jj^^ ^ force or hereafter to be in force any certificate, official 
oeiveVi^ or public document, or document or proceeding of any cor- 
evidence poration or joint- stock or other company, or any certified 
without copy of any document, bye-law, entry in any register or 
proof of other book, or of any other proceeding, shall be receivable 
^ t °^ &^' ^ evidence of any particular in any court of justice, or before 
of person ' ^^7 ^^g^^ tribunal, or either House of Parliament, or any 
signingthe committee of either House, or in any judicial proceeding, the 
same. ^ame shall respectively be admitted in evidence, provided 
they respectively purport to be sealed or impressed with a 
stamp, or sealed and signed, or signed alone, as required, or 
impressed with a stamp and signed, as directed by the re- 
spective Acts made or to be hereafter* made, without any 
proof of the seal or stamp where a seal or stamp is necessary, 
or of the signature or of the official character of the person 
appearing to have signed the same, and without any further 
proof thereof in every case in which the origizisd record 
could have been received in evidence." 

A person de facto filHng an office, carrying with it the 
custody of the records of the court, may lawfully give such 
a certificate, although he may not hold such office de jure, 
{R. V. Parsons, 85 L. J. M. C. 67.) 
Courts, &c., By sect. 2, ** All courts, judges, justices, &c., are to take 
to take judicial notice of the signature of any of the judges of the 
judicial superior courts at Westminster, provided such signature be 
notice of attached or appended to any decree, order, certificate, or 
of* certain other judicial or official document." 
judges, &c. 
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By the 14 & 15 Vict. c. 99, s, 14, " Whenever any book C^ap. 

• W YT FT 

or other document is of such a public nature as to be admis- "^^*"^^'^^' 
sible in evidence on its mere production from the proper Examined 
custody, and no statute exists which renders its contents or certified 
provable by means of a copy, any copy thereof or extract copies of 
therefrom shall be admissible in evidence in any court of ^^**"* 
justice, or before any person now or hereafter having by ^^^??|^* 
law or by consent of parties authority to hear, receive, and ^^ cvi* 
examine evidence, provided it be proved to be an examined dencc. 
copy or extract, or provided it purport to be signed and cer- 
tified as a true copy or extract by the oflficer to whose cus- 
tody the original is intrusted, and which officer is hereby 
required to furnish such certified copy or extract to any 
person applying at a reasonable time for the same, upon 
pa^-ment of a reasonable sum for the same, not exceeding 
fourpence for every folio of 90 words." The provisions in 
this section are cumulative, and do not restrict the proof 
to the mode pointed out by it. (^Reg, v. Mainwaringf 
D. & B. 182.) 

By the 14 &"16 Vict. c. 99, sect. 10, every document ad- Documente 
missible in evidence of any particular in any court of justice admissible 
in Ireland, without proof of the seal or stamp or signature IJ^^f "f i n 
authenticating the same, or of the judicial or official character ggal, &c. ia 
of the person appearing to have signed the same, shall be Ireland 
admitted in evidence to the same extent and for the same equidly ad- 
purposes in any court of justice in England or Wales, or S^^^f^^^ "* 
before any person having in England or Wales by law or ^^^^ ^^ 
hy consent of parties authority to hear, receive, and examine 
evidence, without proof of the seal or stamp or signature 
authenticating the same, or of the judicial or official cha- 
racter of the person appearing to have signed the same. 

Except upon an issue of nul tiel record, a record ms^y be Proving a. 
proved either by an exemplification or a copy. Exemplifi- record, 
cations are either under the great seal or under the seal of the 
court in which the record is preserved, and are admissible 
without proof of the genuineness of the seal. The copy 
must be proved by some witness who has examined it with 
the original ; and it ought to appear that the original was 
seen in the hands of the proper officer, or in the proper place 
for its custody. An office copy in the same court in the 
same cause, is equivalent to a record ; but in another court, or 
in another cause in the same court, the copy must be proved. . 

The Crown side of the court of quarter sessions is a court 
of record. {E. v. Smith, 8 B. & C. 341.) 

The issue of nul tiel record seldom occurs in criminal ^^^fj^ 
cases, except where the defendant pleads autrefois acquit or ot^^- °* 

^ < qoittal. 
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PiBT VIL autrefavt comict {a). By the 14 k 15 Vict. c. 99, s. 13, 
" " Whenever in any proceeding whatever {Bieliardson v. 

Wilks, 42 L. J. £x. 15 ; L. B. 8 Ex. 69) it may be neces- 
sary to prove the trial and conviction or acquittal of any 
person dharged with any indictable offence, it shall not be 
necessary to prodnce the record of the conviction or acquittal 
of snch person, or a copy thereof, bat it shall be sufficient 
that it be certified or purport to be certified under the hand 
of the clerk of the court, or other officer having the custody 
of the records of the court where such conviction or acquittal 
took place, or by the deputy of such clerk or other officer, 
that the paper produced is a copy of the record of the in- 
dictment, trial, conviction, and judgment or acquittal, as 
the case may be, omitting the formal parts thereof :" and see 
the 14 & 15 Vict. c. 100, s. 22, as to what certificate is 
sufficient evidence of a trial for felony or misdemeanor upon 
the trial of an indictment for peijury committed thereon. 
The indictment, with the officer's note upon it of a verdict 
of not guilty, is sufficient evidence during the same assizes, 
upon a plea of autrefou acqtdt, that the prisoner was acquitted 
upon such indictment. (Ilex v. Parry, 7 C. & P. 836.) And 
the caption of the general gaol delivery of the Central Criminal 
Court, the indictment with the note of the prisoner's plea, the 
verdict and the sentence entered thereon, together with the 
minutes of the trial entered by the officer of tiie court in the 
minute book are sufficient evidence at a subsequent sessions 
of the Central Criminal Court. (Beg. v. Newman, 2 Den. 
C. C. 890 ; 21 L. J. M. C. 75,) 
Proof of By 84 & 85 Vict. c. 112, s. 18, " a previous conviction may 
previoui |jg proved in any legal proceeding whatever against any per- 
' son by producing a record or extract of such conviction, and 
by giving proof of the identity of the person against whom 
the conviction is sought to be proved, with the person ap- 
pearing in the record or extract of conviction to have been 
convicted. A record or extract of a conviction shall, in the 
case of an indictable offence consist of a certificate, contain- 
ing the substance and effect only (omitting the formal part of 
the indictment and conviction), and purporting to be signed 
by the clerk of the court or other officer having the custody 
of the records of the court by which such conviction was 
made, or purporting to be signed by the deputy of such clerk 
or officer ; and in the case of a summary conviction shall 
consist of a copy of such conviction, purporting to be signed 

(a) As to the mode of proof of a record on this issne, where the 
fltatute mentioned ififra does not apply^ see 8 Buss, on Crimes, 413. 
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by any justice of the peace having jurisdiction over the Chap. 
offence in resnect of which such conviction was made, or to XXXIII. 
be signed by the proper ofl&cer of the court, by which such " 

conviction was made, or by the clerk or other officer of any 
court to which such conviction has been returned. A record 
or extract of any conviction made in pursuance of this sec- 
tion shall be admissible in evidence without proof of the 
.signature or official character of the person appearing to 
have signed the same. A previous conviction in any one 
part of the U. K. may be proved against a prisoner in any 
other part of the U. K., and a conviction before the passing 
of this Act shall be admissible in the same manner as if it 
had taken place after the passing thereof. A fee, not exceed- 
ing 5s. may be charged for a record given in pursuance of 
this section." The mode of proving a previous conviction 
authorized by this section is in addition to any other autho- 
rized mode of proving the same. 

Records are conclusive against the parties to them ; but Effect of 
not against others — in the case of a conviction for an offence rewrdsiu 
the record is not conclusive as against third parties, except ®^^"®^^^®* 
iis to the fact that the person convicted was so convicted ; 
therefore an accessory may controvert the guilt of the prin- 
cipal, notwithstanding the record of his conviction (b). 

By the County Courts Act, 9 & 10 Vict. c. 95, s. Ill, it County 
is enacted, ** that the clerk of every court holden under this ^^^ P^^- 
Act shall cause a note of all plaints and summonses, and of ^^^^^^S^* 
all orders, and of all judgments and executions, and returns 
thereto, and of all fines, and of all other proceedings of the 
court, to be fairly entered from time to time in a book be- 
longing to the court, which shall be kept at the office of the 
^ourt ; and such entries in the said book, or a copy thereof 
bearing the seal of the court, and purporting to be signed 
and certified as a true copy by the clerk of the court, shall 
at all times be admitted in all courts and places whatsoever 
as evidence of such entries and of the proceeding referred to 
by such entry or entries, and of the regularity of such pro- 
ceeding, without any further proof." (See Detcs v. Byley, 20 
L. J. C. P, 264 ; R. v. Rowland, 1 F. & F. 72.) 

Convictions by justices of the peace may be proved by pro- Convic- 
dncing the same in court, and proving the handwriting of the *ions 
justices, or, when filed, they may be proved by examined J^^^ore jus- 
copies, which the clerk of the peace of the proper county will th^peace. 
make out, upon an application for that purpose, — or they may 

(h) As to when an order of justices is conclusive, see JS. v. HutchinSy 
50 L. J. M. C. 35. 
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Pabt VII. be proved in certain cases by copies or certificates under tbe 

' ' ' provisions of different statutes (a). The mode of proving a 

previous conviction under 84 & 35 Yict. c. 112, s. 18, ha& 

been noticed, ante, p. 242. 

lief^bterti The registers of christenings, marriages, and burials, pre- 

of birthfr, served in churches are good evidence, — they may be proved 

*^^V^' by producing the registers themselves, and showing they 

ria««!^^ came from the proper custody, that is to say, from the church 

^^ itself, or from the custody of tiie rector, vicar, curate, or other 

officiating minister — or they may be proved by producing a 

copy of the same, and proving such copy to be a true copy, and 

that the original was in the proper custody. They may also 

be proved by certified copies under the 14 & 15 Yict. c. 99, 

s. 14, antef p. 241. In order to prove the register of a 

marriage, it is not necessary to call the attesting witnesses ; 

but as the register affords no proof of the identity of the 

parties, some evidence of that fact must be given, as by calling 

some one who was present at the marriage, or by proving the 

handwriting of the parties, which may be proved, though the 

register is not produced. (Sayer v. Glossop, 2 Ex. 409.) 

By s. 88 of the 6 & 7 Will. 4, c. 86, " An Act for registering 
Births, Deaths, and Marriages in England," certified copies 
of entries purporting to be sealed or stamped with the seal of 
the -register office are to be received as evidence of the birth, 
death, or marriage to which the same relates, without any 
further or other proof of such entry. {E, v. Weaver, 43 
L. J. M. C. 13.) 

By 87 & 88 Vict. c. 88 (Births and Deaths Registration 
Act, 1874), s. 88, ** an entry, or certified copy of an entrj- 
of a birth or death in a register under the Births and Deaths 
Begistration Acts, 1836 to 1874, or in a certified copy of such 
a register, shall not be evidence of such birth or death, unless 
such entry either purports to be signed by some person pro- 
fessing to be the informant and to be such a person as is 
required by law, at the date of such entry, to give to the 
registrar (6) information concerning such birth or death, or 

(a) See 24 & 25 Vict. c. 96. ss. 112, 116, 24 & 25 Vict. c. 97, ss. 68> 
70, and the 24 & 25 Vict, c. 96, s. 110. 

(b) By I. 49, '' where reference is made in this Act to a reglBtrar or 
superintendent registrar in connection with any birth or death or other 
event, or any register, such reference shall (unless the contrary be ex" 
pressed) be deemed to be made to the registrar who is the reg^t«rar for 
the sub-district in which such birth or death or other event took place, 
or who keeps the register in which the birth or death or other event 
is or is required to be registered, or who keeps the register referred to» 
and to the superintendent-registrar who superintends such registrar as 
aforesaid." 
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purports to be made upon a certificate from a coroner, or in Chap. 
pursuance of the provisions of this Act with respect to the XXXIII. 
registration of births and deaths at sea (r). When more ] 
than 3 months have intervened between the day of the birth 
and the day of the registration of the birth of any child, the 
•entry or certified copy of the entry made after the commence- 
ment of this Act of the birth of such child in a register 
under the Births and Deaths Registration Acts, 1836 to 
1874, or in a certified copy of such a register, shall not be 
evidence of such birth, unless such entry purports, 

(rt.) If it appear that not more than 12 months have so 
intervened, to be signed by the superintendent 
registrar, as well as by the registrar, or 

(b.) If more than 12 months have so intervened, to have 
been made with the authority of the registrar- 
general, and in accordance with the prescribed 
rules. 

When more than 12 months have intervened between the 
•day of a death or the finding of a dead body and the day of tho 
registration of the death or the finding of such body, the entry i 
or cei-tified (Sopy of the entry made after the commencement 
of this Act of the death in a register under the Births and 
Deaths Registration Acts, 1836 to 1874, or in a certified copy 
of such register, shall not be evidence of such death, unless 
such entry purports to have been made with the authority of 
the registrar-general, and in accordance with the prescribed 
rules." 

The 3 & 4 Vict. c. 92, and 21 & 22 Vict. c. 25, relate to 
the proof of registers in non-parochial places ; and see the 
27 & 28 Vict. c. 97, as to the proof of the register of burials 
kept under that Act. See Arch. Grim. Pr. 275 (d). 

By the Newspaper Libel and Registration Act, 1881, Extract* 
44 & 45 Vict. c. 60, s. 15, " every copy of an entry in or f^'omrcgis- 
extract from the register of newspaper proprietors, pur- ^eii^paDcr 
porting to be certified by the registrar or his deputy for the proprie- 
time being, or under the official seal of the registrar, shall tors 
be received as conclusive evidence of the contents of the said 
register of newspaper proprietors, so far as the same appear 
in such copy or extract without proof of the signature thereto, 
or of the seal of office affixed thereto, and every such certified 

(c) See sect. 37 of this Act, which relates to the registratioa of births 
and deaths at sea. 

(d) Sec 42 Vict. c. 8, entitled an Act to make Further Provision 
-fov the registration of Deaths, Marriages, and Births occurring out of 
the United Kingdom among officers and soldieii of Her Majesty's forced 
4ind their families. 
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copy or extract shall in all proceedings, civil or criminal^ 
be accepted as snfficient prima facie evidence of all the matters- 
and things thereby appearing, unless and until the contrary' 
thereof be shown." 

In order to show a title to personalty under 'a will, or that 
a person is executor, the will cannot be read in evidence, but 
the probate must be produced. The seal of the Ecclesiastical 
Court or the Probate Court proves itself. Generally a probate 
unrepealed is conclusive evidence of the validity of the will r 
but on an indictment for forging a will, probate of it un- 
repealed is not conclusive evidence of its validity, so as to 
be a bar to the prosecution. [Rex v. Butteri/j B. & E. 
842.) 

Administration granted before the Probate Act, 20 & 21 
Vict. c. 77, is proved by the production of the letters of ad- 
ministration, or a certiiicate or exemplification thereof, granted 
by the Ecclesiastical Court, or by the original book of Acts, 
Meeting the grant of letters, or an examined copy of it. By 
sect. 22 of the 20 & 21 Yict. c. 77, the Act establishing the 
Court of Probate— all probates, letters of administration, 
orders, and other instruments, and exemplifications and 
copies thereof respectively, purporting to be sealed with any 
seal of the Court of Probate, are in all parts of the United 
Kingdom to be received in evidence without farther proof 
thereof. 

The 23 & 24 Vict. c. 127, s. 22, makes the law list evi- 
dence for certain purposes. 

By the 14 & 15 Vict, c- 99, s. 7, "all proclamations,, 
treaties, and other Acts of State of any foreign state or of any 
British colony, and all judgments, decrees, orders, and other 
judicial proceedings of any court of justice in any foreign 
state or in any British colony, and all affidavits, pleadings, 
and other legal documents filed or deposited in any snch 
court, may be proved in any court of justice, or before any 
person having by law or by consent of parties a,uthority to 
hear, receive, and examine evidence, either by examined 
copies or by copies authenticated as hereinafter mentioned ;: 
that is to say, if the document sought to be proved be a pro- 
clamation, treaty, or other Act of State, the authenticated 
copy to be admissible in evidence must purport to be sealed 
with the seal of the foreign state or British colony to which 
the original document belongs ; and if the document sought 
to be proved be a judgment, decree, order, or other judicial 
proceeding of any foreign or colonial court, or an affidavit,, 
pleading, or other legal document filed or deposited in any 
such court, the authenticated copy to be admissible in 
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evidence must purport either to be sealed with the seal of the Chap 
foreign or colonial court to which the original document XXXIIL 
belongs, or, in the event of such court having no seal, to be 
signed by the judge, or, if there be more than one judge, by 
any one of the judges of the said court, and such judge shall 
attach to his signature a statement in writing on the said 
copy that the court whereof he is a judge has no seal ; but if 
any of the aforesaid authenticated copies shall purport to be 
sealed or signed as hereinbefore respectively directed, the 
same shall respectively be admitted in evidence in every case 
in which the original document could have been received in 
evidence, without any proof of the seal where a seal is neces- 
smy, or of the signature, or of the truth of the statement 
attached thereto, where such signature and statement are 
necessary, or of the judicial character of the person appearing 
to have made such signature and statement." 

The 28 & 29 Vict. c. 68, relates to the proof of colonial Proof of 
laws. And see 22 & 28 Vict. c. 68, by which in any judicial colonial 
proceeding instituted in any civil or criminal court, a mode is ^*' 
given of ascertaining the law in any other part of tJie Queen's 
dominions. 

The law of a foreign state must be proved, and it may be Proof of 
proved by the parol evidence of competent witnesses. foreign 

In the Sussex Peerage case, 11 CI. & P. 86, it was held that ^* 
the person, who proves a foreign law, must be peritus virtute 
officii vel professionis. The competency of -a witness to prove 
foreign law is a question for the comt, and it seems as a 
general rule, that in order to render a person competent he 
should have some peculiar means from his profession or busi- 
ness, of becoming acquainted with the law, with respect tO" 
which he is called on to speak. (See Bristoic v. De SequeviUe, 
8 C. & K. 64 ; 6 Ex. 275 ; Baron De Bode's case, 8 Q. B. 
208.) Where a native of Belgium stated that he had for- 
merly carried on the business of a merchant and commis- 
sioner in stocks and bills of exchange at Brussels, but was 
now an hotel keeper in London, and that he was well 
acquainted with the Belgian law upon the subject of bills and 
notes ; it was held that he was competent to prove that by 
the law of Belgium it is not necessary, even though a bill or 
note is made payable at a particular place, that it should be 
presented there for payment ; for inasmuch as he had been 
carrying on a business which made it his interest to take 
cognizance of the foreign law, he fell within the description 
of an expert. {Vauder Donckt v. Tliellusson, 8 C. B. 
812.) 

And see 24 & 25 Vict. c. 11, which contains provisions for 



248 WRITTEN EVIDENCE, 

Pabt VIL the purpose of enabling any superior court in H. M.*s domi- 
nions to obtain the opinion of any conrt of any foreign state, 
with which H. M. may have made a convention for tiiai pur- 
pose, as to the law of such state. 



(6.) Proof of private docitments, 

Proof of The handwriting of a party may be proved by a witness 
handwrit- ^]jq j^^^g acquired a knowledge of his handwriting. Such 
"^' knowledge may have been acquired by seeing the party 

write, or by the witness having seen letters or other docu- 
ments professing to be in the handwriting of the party, 
and having afterwards communicated personally with him 
upon the contents of them, or by the witness having after- 
wards transacted with the party some business to which 
they relate, or by the witness having any other communica- 
tion with the party which, in the ordinary course of the 
transactions of life, induces a reasonable presumption that 
the letters or documents were the handwriting of the party, — 
evidence of the identity of the party being pf Course added 
aliunde, if the witness be not personally acquainted with 
him. [Doe d. Mudd v. Suckemwre, 5 A. & E. 780.) If a 
witness states that he has only seen a party write once, and 
that he believes the signature is his handwriting, it is evi- 
dence to go to the jury. (Garreh v. Alexander ^ 4 £sp» 
37.) 

Before the 28 k 29 Vict. c. 18, s, 8, handwriting could 
not be proved by comparing same with any other writing 
acknowledged to be genuine. Before this Act, where the 
genuineness of handwriting was in question, persons skilled 
in the examination of handwriting, and in the detection of 
forgeries, as inspectors of franks, and clerks of the post- 
office, were allowed to state their opinion whether a par- 
ticular writing was in a genuine or imitated character. 
(Goodtitle v. Braham, 4 T. E. 497 ; Ite v. Gator, 4 Esp. 
117, 145 ; Stranger v. Searle, 1 Esp. 14. But see Crumetf 
v. Lan^lands, 5 B. & A. 830 ; Cary v. Pitt, Peake Ev. 
App. 84.) 

By the above enactment '^comparison of a disputed 
writing with any writing proved to the satisfaction of the 
judge to be genuine, shall be permitted to be made by wit* 
nesses; and such writing and the evidence of witnesses 
(R. V. Harvey, 11 Cox C. C. 646 ; B. v. WiUiams, 9 Cox 
C. C. 448), respecting the same may be submitted to the court 
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and jury as evidence of the genuineness or otherwise of the Chap. 
writing in dispute '* (a). XXXIII. 

This enactment allows writings proved to be genuine 
though not relevant to the issue to be put in for the purpose 
of comparison. The genuineness of such writings must be 
^lecided by the judge. It seems that a person may write 
something in court for the express purpose of comparison 
under this section ; but such a writing cannot altogether be 
relied on as representing his ordinary hapdwriting. 

A copy of a parish register purporting to be signed by the 
•curate 80 years ago may be received with no other proof of 
handwriting than the evidence of the present parish clerk, 
who speaks from his having seen the same handwriting 
attached to other entries in the register. (Doe d. Jenkins v. 
Davies, 10 Q. B. 814 ; Doe d. Miidd v. Suckermore, 5 Ad. & E. 
718.) . 

Before the 28 & 29 Vict. c. 18, the execution of all Proof l)y 
■written instruments which were attested, whether under seal attesting 
<)r not, must have been proved by the subscribing witness, if ^^^^^s* 
he could be produced, and was capable of being examined ; 
and this although he had become blind. But where the 
■sittesting witness was dead, or insane, or absent in a foreign 
country, or not amenable to the process of the superior courts, 
or where he could not be found after diligent inquiry, evi- 
dence of the witness's handwi'iting was admissible. In these 
cases the proof of the subscribing witness's handwriting was 
evidence of the execution of the instrument by the party 
-Nvhose signature or execution was attested. 

But now by the 28 & 29 Vict. c. 18, s. 7, " it shall not be 
necessary to prove by the attesting witness any instrument 
to the validity of which attestation is not requisite, and such 
instrument may be proved as if there had been no attesting 
witness thereto *' (b). There are some instruments which 
must be attested in order to be valid — as, for instance, a 
ivarrant of attorney to confess judgment, a will, &c. 

In a criminal case it seems that in general the mere fact Evidence 
that a person of the same name as the prisoner signed a of identitj. 
-document would not be considered sufficient evidence of 
identity. (See Logan v. Alder, 8 Tyrw. 557 ; Boden v. 
Hyde, 4 Q. B. 626 ; E. v. Murtagh, 6 Cox C. C. 447.) 

(a) This claase, by sect. 1, extends to all courts of judicature as well 
criminal as all others, and to all persons having, by law or consent of 
])arti«8, authority to hear, receive, and examine evidence. 

(b) As to the mode of proving a lost instrument required by law to 
lie attested, see Keeling v. Sail, Peake's Ev. 82 ; Feake's Add. Ga. 88 ; 
iZ. V. SL Giles, 1 E. & B. 642; 22 L. J. M. C. 54. 
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Part VII. By the 17 & 18 Vict. c. 88, s. 27, " every inBtrument 
^ ~ liable to stamp duty shall be admitted in evidence in any 

j^jjjgj^g criminal proceeding, although it may not have the stamp- 
admissible, required by law impressed hereon or affixed thereto " (a). 
Bankinff ^7 ^^ ^^ ^ ^^ Yici» c. 48 (the Bankers* Books Evidence 
books, &c., Act, 1876), the entries in certain bank books and copies of 

when same are^ under certain circumstances, admissible in evidence, 
•fidenoe. 

(0) See 88 & 84 Vict. c. d7> the Stamp Aci^ 1870, s. 17. 
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CHAPTEB XXXIV. Chap. 

XXXIV. 



CONFESSIONS AND STATEMENTS BY ACCUSED. 

(a) When not made before committing justices y p. 251. 
{h) Wlien made before such justices^ p. 255. 

(a) Wlien not made before committing magistrates. 

As a general rule, any confession or admission, not induced General 
by any threat or pressure made by a person in authority, f^^x** 
made by a prisoner, may be given in evidence against him ; * ^ ^" 
and it seems that a prisoner may be convicted upon proof of 
a confession made by him "without any other evidence. (5 
Buss, on Crimes, 440.) But a confession is not conclusive 
evidence against a prisoner ; and when it involves matter of 
law as well as matter of fact, it must be received with 
caution. Where on an indictment for bigamy the prisoner • 
had confessed the first marriage, but it appeared that the 
maiTiage was void for want of the consent of the guardian of 
the woman, the prisoner was acquitted. (Anon. 3 Stark. 
894.) The fact that a confession or statement was made in 
consequence of questions put by a constable or other person 
will not render the confession or statement inadmissible. 
The fact that the prisoner's statement was made on oath 
does not render it inadmissible in evidence; thus answers 
and depositions in chancery sworn to by the prisoner may 
be evidence against him — and so may statements made by him 
when examined as a witness on a trial or before a coroner. 
(3 Buss, on Crimes, 473-482.) A compulsory examination 
of a bankrupt touching his trade, dealings, or estate is 

(h) At p. 37 of their Report tbe Qriminal Code Commissioners 
state : — " At present if the accused is proved before his trial to have 
made an admission, it is evidence against him ; but though he ofPers to 
make the same admission in court, it is thought that in cases of felony 
the judge is obliged to refuse to let him do so." 

But why should not an admission made in court be evidence against 
the accused as well as an admission made by him out of court — ^the 
accused may admit all the facts in court by pleading guilty — why 
should he not in court admit part of the facts? See M. v. Thornkill 

C. & P. ^75. 



252 



CONFESSIONS, ETC., BY ACCUSED- 



Agidnst 

whom 

evidence. 



FiJiT YII. admissible as evidence against him. (R, v. Scott, 25 L. J. 

M. C. 28.) 

It is for the jnflge to decide whether the statement is 
admissible. 

A statement made by a prisoner is in general only evidence 
against him, and not against thh*d persons ; bnt a statement 
made by one prisoner in the presence and hearing of another 
may be given in evidence against the latter, unless it was 
made on a hearing before a magistrate or upon a trial in 
court, when he would have no opportunity of interfering or 
contradicting it. (3 Russ. on Crimes, 485-491.) But in 
some cases tiie acts or words of one conspirator are evidence 
against the others. When several persons are proved to have 
combined together for the same illegal purpose, any act done 
by any one of the party in pursuance of the original con- 
certed plan, and wilJi reference to the common object, is in 
the contemplation of law the act of the whole party, and, 
therefore, the proof of such act would be evidence against 
any of the others who were engaged in the same conspiracy ; 
and further, any declarations made by one of the party at the 
time of doing such illegal act seem not only to be evidence 
against himself, as tending to determine the quality of the 
act, but to be evidence also against the rest of the party, 
who are as much responsible as if they had themselves dono 
the act. But what one of the party may have been heard to 
say at some other time as to the share which some of the 
oti[Lers had in the execution of the common design, or as to 
the object of the conspiracy, cannot, it is conceived, be 
admitted as evidence to alfect them on their trial for the same 
offence. And in general, proof of concert and connection 
must be given before evidence is admissible of the acts or 
declarations of any persons not in the presence of the 
prisoner. It is for the court to judge whether Buch connec- 
tion has been sufficiently established. 
Inadmis- A confession or statement made by a prisoner, which he 
■^^^ h^*^ ^^^ induced to make by any promise or inducement held out, 
rrason of ^^ ^y ^°y *^®*^* ^^ promise made by any person in authority, 
promisa or cannot be proved in evidence. The prosecutor, his wife, his 
tliieat. solicitor, the constable or other person assisting him or the 
prosecutor in the apprehension or detention of ike prisoner, 
the magistrate acting in the matter of the examination, his 
clerk, the gaoler of ihe place where the prisoner is confined, 
the chapliun of such gaol (a), are considered persons in 
authority. A promise, &c., made in the presence of one in 



(a) In some cases a master or mistress of the prisoner is a person in 
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authority with his consent, either express or implied, has Chap. 
the same effect as if the same were made by him. (3 Enss. on XXXI V, 
Crimes, 464.) A confession indnced by a promise made by 
a person not in authority may be given in evidence. It 
seems that a confession made upon a promise, &c., made by 
a person not in authority, but acting as if he had authority, 
and believed by the prisoner to have such, cannot be received 
in evidence. (8 Buss, on Crimes, 465.) 

Either of the following promises or inducements will 
exclude a confession : — Saying to the prisoner that it would 
be better (b) for him if he did confess ; — ** You had better 
split, and not suffer for all of them ;'* — ** I am in great dis- 
tress about my own ; if you will tell me where they are I 
will be favourable to you ;" — ^where the prosecutor said to the 
prisoner **he only wanted his money, and if the prisoner gave 
him that he might go to the devil if he pleased;" — telling a 
prisoner that what he said would be taken down and would 
be used for him or against him at his trial. Where the con- 
stable told the prisoner, ** You are apprehended on a serious 
charge ; take care that you do not say anything to injure 
yourself, but if you can say anjHJiing in your defence we are 
willing to hear it, and to send to any person to assist you," 
a statement thereupon made by the prisoner was held in- 
admissible ; and so was a confession made by a prisoner 
with a view and under the hope of being thereby per- 
mitted to turn Queen's evidence held inadmissible. (HalVs 
-case, 2 Leach, 559, in note to Lambe's case,) So has a 
statement made which was influenced by a hope of pardon 
held out by an authorised party, {R. v. Boswell, C. & M. 
584.) Advising a prisoner to be sui'e to tell the truth w ill 
not exclude a confession. Where a person said to a prisoner, 
** If you will tell where the property is you shall see your 
wife," it was ruled that a statement thereupon made might 
l>e received in evidence. {R. v. Lloyd, 6 C. & P. 893.) 
After a prisoner had been committed on a charge of murder 
a fellow prisoner said to him, " I wish you would teil me 
how you murdered the boy; pray split." The prisoner said, 
** Will you be upon your oath not to mention what I tell 
you?" The other prisoner went upon his oath, that he 

authority. ( J2. v. Upehurek, R. & M. C. C. R. 465 ; B. v. Moore, 2 
Ben. C. C. 522.) 

(b) See 22. v. Fennell, 50 L. J. M. C. 126. Some may think that in 
many eases statements made by prisoners have been improperly held 
inadmissible — the judges seem to liave attributed to the word " better *' 
some peculiar meaning, — they have often excluded statements where 
this word has been made use of in the above or a similar way. 
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hoped if he told that he might never stir out of that place^ 
again; a statement thereupon made hy the prisoner wa& 
held admissible. (B. v. Sliaw, 6 C. & P. 372.) 

Where a person said to a prisoner that he might say what 
he had to say to him, for it should go no further ; a state- 
ment thereupon made was held admissible. {R, v. Thomas^ 
7 C. & P. 845.) A confession made in consequence of per- 
suasion by a clergyman, and not with any view of temporal 
benefit, is admissible. {R, v. Geham, B. & M. C. C. R. 136.) 
Where the prisoner while in gaol asked the turnkey if he 
would put a letter into the post for him, and, after his pro- 
mising to do so the prisoner gave him a letter addressed to 
his father, and the turnkey, instead of putting it into the 
post, gave it to the visiting magistrate of the gaol, who gave 
it to the prosecutor : Gabbow, B., held that the letter was 
admissible in evidence. {R. v. Deiiington^ 2 C. & P. 418.) 

We will now give instances of threats and menaces made 
by persons in authority, which will exclude a confession or 
statement ; — saying to a prisoner that it would be worse for 
him if he did not confess, will exclude a [confession ; so, 
saying to a prisoner "Unless you give me a more satisfactory 
account, I will take you before a magistrate," will do so ; so 
a confession, induced by saying ** That unfortunate watch 
has been found, and if you do not tell me who your partner 
was I will commit you to prison as soon as we get to New- 
castle ; you are a damned villain, and the gallows is painted 
in your face,*' was held inadmissible. So a statement which 
was made by a prisoner to prevent her being taken before a 
magistrate was held inadmissible. If the words used to a 
prisoner be such that he might consider them as a threat, 
they will prevent a confession thereupon made being admis- 
sible. Where, on a prisoner being brought up for examina- 
tion, the magistrate told him that his wife had already con- 
fessed the whole, and that there was quite case enough 
against him to send a bill before a grand jury, and then 
asked him what he had to say ; this was held not to be a 
menace. A police- constable said to a prisoner in the coarse 
of a conversation between them respecting the subject- 
matter of the charge, immediately before apprehension, " I 
must know more about it," it was held that those words did 
not amount to a menace or threat. A confession made 
when a prisoner was in unlawful custody was excluded by 
HoLROYD, J. (3 Russ. on Crimes, 456-458.) 

Where an inducement or threat, which would exclude a 
confession, has been made, there ought to be clear evidence 
to show that the impression caused by it has been removed. 
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before a subsequent confession made at a different time is Chay. 
admitted as evidence. But confessions made after the effect XXXIV. 
of the inducements have been done away with are admissible. 
AVhere a person in superior authority holds out an inducement 
to a prisoner to confess, a confession made to a person in 
inferior authority is not, in general, admissible. (8 Buss, 
on Crimes, 458—468.) Where the prisoner has been duly 
cautioned by the magistrate, in pursuance of 11 & 12 Vict. 
c. 42, s. 18, ante^ p. 65, anything said by him thereupon is 
admissible in evidence against him, although there may have 
been a previous promise or threat held out to induce him to 
confess. {E. v. Bate, 11 Cox C. C. 686.) 

Where a confession is tendered in evidence, the proof that 
it was made voluntarily lies on the prosecutor, and the whole 
of the confession must be stated. When a confession has 
been proved on a trial, and it is afterwards shown that it 
was improperly obtained, it should be withdrawn from the 
consideration of the jury. (R. v. Gamer , 1 Den. C. C. 
829.) 

Although confessions improperly obtained are not admis- Eacts 
sible, yet facts which have been brought to light in conse- elicited by 
quence of such confessions are not inadmissible in evidence g?^ ^" 
on that account. (8 Buss, on Crimes, pp. 482-485.) 



(h) Statements nuide by accused before the committing 

justices (a), 

W^e have already noticed the 11 & 12 Vict. c. 42, s. 18, Sfcate- 
(tnte, p. 65, which points out the course to be pursued by ments of 
justices upon the preliminary enquiry before them with *<^^used 
regard to the statement, if any, made, by the accused. By ^^riting^ 
this enactment after the depositions against the accused are under this, 
completed, they are to be read over to him ; he is then to be statute. 
asked by the justice, or one of the justices, in a certain form, 
whether he wishes to say anything in answer to the charge, 
and whatever the accused then says is to be taken down in 
writing and read over to him and signed by the justice or 
justices ; and upon the trial of the accused the same may be 
given in evidence against him, without further proof thereof, 
unless it be proved that the justice or justices purporting to 
sign the same did not, in fact, do so. 

A deposition may be read in evidence under this section 
against the accused on his trial, although the justice did not 

(a) See 3 Buss, on Crimes by Prentice, 499. 
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Past VII. comply with the directions in the first proviso to the section » 

hy giving the prisoner to understand before he made his 

statement that he had nothing to hope from any promise of 
favour, and nothing to fear from any threat which might 
have been held out, but that what he should then say might 
be given in evidence against him, notwithstanding such 
promise or threat ; and it seems that the last proviso to the 
same section overrides the whole of it, and renders admissible 
in evidence against the accused any statement made by him, 
cither before a justice or on any oUier occasion, which, inde- 
pendently of the statute, would by law bo admissible as 
evidence against him. {R, v. Sanscome, 19 L. J, M. C. 143 ; 
E. V. Bond, 19 L. J. M. C. 189.) 

K it be clearly proved that the accused's statement was 
not taken down in writing as required by the statute, parol 
evidence of the same may be given. (8 Buss, on Crimes, 505.) 

If the accused's statement be taken in writing, under such 
circumstances of irregularity as preclude the writing from 
being itself given in evidence under the statute, it may be 
proved, as at common law, by some one who was present 
and heard it, and if he was the person who wrote down the 
statement, he may refresh his memory with it. (Dewhurst's 
Case, 1 Lew. 47.) 

It seems that the accused may impeach the statement re- 
turned by the magistrate, and show that it was so irregu- 
larly taken as not to be admissible. The circumstance of 
some part of the prisoner's statement being omitted by the 
magistrate, would not, it seems, render the examination in- 
admissible if it was read over to the prisoner, and he as- 
sented to its correctness (a), and he is not precluded from 
showing, if he can, that omissions have been made in the 
statement to his prejudice ; and this is so though he has 
signed the same. So parol evidence is admissible to add to 
the written statement. Unless the statement of the accused 
specifically refers to the deposition of a particular witness, 
putting in the statement on the part of the prosecution will 
not entitle the accused to have any of the depositions read, 
although they were all taken before the prisoner made his 
statement. (Rex v. Pearsoriy 7 C. & P. 671.) 

Sect. 18 of the 11 & 12 Vict. c. 42, only applies to the 
examination of a prisoner before the eommitting magistrate 
after all the witnesses have been examined, and does not 
apply to a voluntary statement made by a prisoner in the 
course of the examination, and before the eonclusion of the 

(a) Joy, 93, citing Wlward v. FqtUs, 4 Eip. 170. 
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case for the prosecution, — such a statement is admissible (b)y ^y^^*; 
and may be proved by anyone who heard it. {R. v. Watson ^ aXX1\ . 
d C. & K. 111.) So an' incidental observation made by a 
prisoner in the course of his examination before a magis- 
trate, but which does not form a part of the judicial inquiry 
80 as to make it the duty of the magistrate to take it down 
in writing, and which: Was not so taken down, may be given 
in evidence against the prisoner at the trial. Statements 
made by a prisoner while cross-examining a witness before 
the magistrates and reduced to writing as part of the depo- 
sitions, must be proved by the depositions and not by parol 
evidence. {R. v. Taylor, 13 Cox C. C. 77.) 

The prisoner's statement is evidence against him, but not 
for him ; and, therefore, it cannot be put in evidence on his 
behalf. In general in fairness to the prisoner any statement 
made by him before the committing magistrates is put iu 
evidence on the part of the prosecution. 

Q) Per Jebtis, C. J., Reg, v. Stripp, 25 L. J. M. C. 109, 
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DEPOSITIOKS — ^WHEN EVIDENCE, ETC. 

Depositions before committing magistrates * • P- 258. 

Depositions of witnesses dangerously ill - - P- 259. 

Depositions of witnesses before coroners - • P- 259. 

Contradicting witness by his deposition - * P* 259. 

Provision in Merchant Shipping Act, 1864 - p. 259. 

If npon the trial it be proved by the oath or affirmation of 
any credible witness that any person whose deposition has 
been taken npon the examination of the prisoner before the 
magistrates as directed by the 11 & 12 Vict. c. 42, s. 17, is 
dead, or so ill as not to be able to travel, and if also it be 
proved that such deposition was taken in the presence of the 
prisoner, and that he or his counsel or solicitor had a full 
opportunity of cross-examining the witness, then, if such 
deposition purport to be signed by the justice by or before 
whom the same purports to have been taken, such deposition 
may be read in evidence in such prosecution without further 
proof thereof, unless it be proved that such deposition was 
not in fact signed by the justice purporting to sign the same. 
(11 & 12 Vict. c. 42, s. 17.) (a) The deposition would not 
be admissible if the charge before the justice was substan- 
tially dijQferent from that for which the prisoner is tried; 
but it seems where the charges are really the same, and 
the prisoner's opportunity of cross-examining before the 
justice was complete, the deposition is admissible. (3 Buss, 
on Crimes, 526-580.) 

In order to render a deposition admissible, under this enact- 
ment, it must have been taken as directed by the Act. (See 
ante, p. 64.) And it must be proved that the deponent is 
dead, or so ill as not to be able to travel : where it was sworn 
that the attendance of a witness would endanger his life, the 
deposition was admitted ; and where a witness came to the 
building where the court sat, but was sent away by a 



(a) As to depositions taken on behalf of the accused before the 
magistrates being evidence, see 30 & 31 Vict. c. 35, s. 3, ante^ p. 68. 



DEPOSI'nONS — WHEN EVIDENCE, ETC. 259 

medical man as his remaining would be highly dangerous, it Cftap. 
was held that his deposition was admissible : and where he ^^^^• 
Avas too ill to give evidence, though he might have attended 
\>'ithout danger to his life, his deposition was admitted ; so 
if by reason of pregnancy a witness is unable to travel her 
deposition is receivable. {R. v. Wellings, 47 L. J. M. C. 
100.) Old age, and nervousness, and inability to stand a 
cross-examination are not sufficient grounds for the admission 
of a deposition. The question whether the illness proved is 
sufficient to allow the deposition to be read is for the judge at 
the trial. (8 Buss, on Crimes, 521-528.) 

The deposition of a witness, who has been kept away by 
the procurement of the prisoner, or who has become insane 
since his examination, is admissible ; but it seems that the 
fact of the witness being abroad does not render his deposi- 
tion admissible. (8 Buss, on Grimes, 525.) 

It is the duty of the justices takiog the examinations to 
return the depositions to the court at which the trial is to 
take place. {Ante, p. 70.) Parol evidence of a deposition 
is not admissible unless it be shown that it was not taken 
down in writing as directed by the statute. It seems that 
parol evidence is admissible to add to a deposition. (8 Buss, 
on Crimes, 582.) 

As to when the depositions of w^itnesses who have been Where 
examined before trial, by reason of their being dangerously J'i*"^*^^ 
ill, can be read in evidence, see ante, p. 81. ouslv^ill. 

The 7 Geo. 4, c. 64, s. 4, noticed, ante, p. 101, regulates |Wos;, 
the taking of depositions before coroners. It is questionable tions 
whether a deposition before a coroner is in any case receiv- before 
able in evidence, except for the purpose of contradicting a coroners, 
witness, even where the prisoner was present when the depo- 
nent was examined. (8 Buss, on Crimes, 588.) 

As to using a deposition for the purpose of contradicting Contra- 
a witness, see ante, p. 284. dieting 

By the 17 & 18 Vict. c. 104 (The Merchant Shipping Act, i^. deposi- 
1854), s. 270, ** whenever in the course of any legal proceed- tion. 
ings instituted in any part of H. M/s. dominions before any Provision 
judge or magistrate, or before any person authorized by law in Mer- 
er by consent of parties to receive evidence, the testimony of ^^^. 
any witness is required in relation to the subject-matter of ^.ct ^ "^ 
8uch proceeding, then upon due proof, if such proceeding is 
instituted in the U. K., that such witness cannot be found in 
that kingdom, or if in any British possession, that he cannot 
he found in the same possession, any deposition that such 
witness may have previously made on oath in relation to the 
same subject-matter before any justice or magistrate in H. M.'s 
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Past VII. dominions, or any Britisli consular officer elsewhere, shall bo 
admissible in evidence subject to the following restrictions ; 
(that is to say), 

(1.) If such deposition was made in the U. E., it shall not 
be admissible in any proceeding instituted in the 
U. K. : 
(2.) If such a deposition was made in any British posses- 
sion, it shall not be admissible in any proceeding 
instituted in the same British possession : 
(3.) If the proceeding is criminal it shall not be admissible 
unless it was made in the presence of the person 
accused : 
every deposition so made as aforesaid shall be authenticated 
by the signature of the judge, magistrate, or consular officer, 
before whom the same is made ; and such judge, magistrate, 
or consular officer shall, when the same is taken in a criminal 
matter, certify, if the fact is so, and that the accused was 
present at the taking thereof, but it shall not be necessary 
in any case to prove the signature or official character of the 
person appearing to have signed any such deposition ; and in 
any criminal proceeding such certificate as aforesaid shall, 
unless the contrary is proved, be sufficient evidence of the 
accused having been present in manner thereby certified. 
This enactment does not affect any case in which depositions 
are admissible in evidence by Act of parliament, &c. 
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MISCELLANEOUS MATTERS. 



Offences committed in a foreign country ^ - - p. 261. 
Offences committed on the high seas - - - P- 2G2. 
Fugitive Offenders Act, IS^l - - - - p. 266. 

Arresting cnminals in a foreign country - - P- 274. 

Principal and agent ------ p. 275. 

Contempt of court ------ p. 276. 

Counsel -- - - - - - -p. 277. 

Rules for interpretation of criminal statutes - - P* 279. 
i)efinitionof Time Act ----- p. 279. 

Murder -p. 279. 

Larceny ------.-p. 280. 

Embezzlement - - -.- - - -p- 285. 

False pretences - - - - - - "P* 286. 

Petit treason -------p. 288. 

Benefit of clergy ------ p. 288. 

Pnnnunire - - - - - - -P- 290. 

Offences committed in a foreign country. 

In general, a person cannot be indicted in England for an Offences 
offence which is not against the law of nature and nations committed 
committed in a foreign country. Treason or misprisions of ^" * 
treason committed out of the realm may be tried in England. ^°^®^p^ 

\ countrv 

(Chitty's Crim. Law, 2nd Ed. 188.) If a person steals pro* ' 

party in a foreign country and brings it into England he 
cannot be indicted in England. 

- It is submitted that murder anywhere in the world of 
any person by a British subject was always an offence by the 
law of England. (See 1 Russ. on Crimes, 907, note/.) 
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PabtVIII By 24 & 25 Vict. c. 100, s. 9, " where any murder or man- 
slaughter shall be committed on land out of the United 
Kingdom, whether within the Queen's dominions or without, 
and tvhether the pei'son hilled were a subject of Her Majesty or 
iwtj every offence committed by any subject of Her Majesty, in 
respect of any sack case, whetJier the same shall amonnt to the 
offence of murder or of manslaughter, or of being accessory to 
murder or mansl/iughter, may be dealt with, inquired of, tried, 
determined, and punished in any county or place in England 
or Ireland in which such person sluill be appreJiended or be in 
custody, in the same manner in all respects as if such offence 
had been actually committed in that county or place ; provided 
that nothing herein contained shall prevent any person from 
being tried in any place out of England or Ireland for auy 
murder or manslaughter committed out of England or 
Ireland, in the same manner as such person might have been 
tried before the passing of this Act." 

Certain offences committed abroad by colonial governors, 
&c., may be tried &c., in the Queen's Bench Division of tho 
High Court of Justice in England or before such commis- 
sioners and in such county as shall be assigned by Her 
Majesty's commission. (11 & 12 Will. 8, c. 12.) As to 
indictments for offences committed by persons employed in 
the public service abroad, see 42 Geo. 3, c. 85. (Ti. v. Eyre, 
11 Cox C. C. 162.) 

As to the punishment of seamen belonging to a British 
ship for offences committed abroad, see 17 & 18 Vict. c. 104, 
s. 267, post, p. 264. 

As to punishing an offender when the cause of death is 
abroad and the death in England, see 24 & 25 Vict. c. 100, 
s. 10, ante, p. 



Off'ences committed on the high seas. 

Offences The high seas include any river where great ships go, 

committed where the tide ebbs and flows. (R. v. Allen, 1 Moo. C. C. 
<m the 494.) 

high seas. Every person, whether a British subject or a foreigner, 
while on board a British ship on the high seas is subject to 
the laws of England the same as if he were on British soil, 
such ship being in law part of the EngHsh territory ; there- 
fore, if a foreigner commit murder on board such a ship he 
may be tried for the offence in England. But a foreigner for 
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-a murder (a) on board a foreign ship on the high seas is not Chap. 
-amenable to the law of England {R. v. Leivi$, 26 L. J. M. C. XXXVI. 
104), and, in general, for an offence committed by a 
foreigner on board a foreign ship he cannot be tried in 
England. 

A German vessel carrying the German flag, under the 
-command and immediate direction of the prisoner, a German 
subject, collided with an English steamer navigating the 
English Channel at a point within 2^ miles from Dover 
beach, and the collision caused the English ship to sink and 
the death by drowing of an English subject on board of her. 
The prisoner was tried and found guilty of manslaughter at 
the Central Criminal Court: — Held, before the passing of the 
41 & 42 Yict. c. 73, by the majority of the court, that the 
Central Criminal Court had no jurisdiction to try the 
-case. (The Franco nia case, 46 L. J. M. C. 17.) In this 
case was discussed the question whether the open sea within 
3 miles of the coast of England is a part of the territory of 
England. It may be doubtful whetiier this case was cor- 
rectiy decided — the judgment of Lord Justice Bbett may be 
read with advantage. 

Jn consequence of this decision was passed the 41 & 42 
Vict. c. 73— The Territorial Waters Jurisdiction Act, 1878. 
This Act enacts that " the rightful jurisdiction of Her 
Majesty, her heirs and successors, extends and has always 
extended, over the open seas adjacent to the coasts of the 
United Kingdom and of all other parts of Her Majesty's 
dominions to such a distance as is necessary for the defence 
and security of such dominions : and that it is expedient that 
all offences committed on the open sea within a certain dis- 
tance of the coasts of the United Kingdom and of all other 
parts of Her Majesty's dominions, by whomsoever committed, 
shall be dealt with according to law.'' 

By sect. 2 of this Act, "an offence committed by a person, 
ivhether he is or is not a subject of Her Majesty, on the 
open sea within the territorial waters of Her Majesty's 
dominions, is an offence within the jurisdiction of the Admi- 
ralty, although it may have been committed on board or by 
means of a foreign ship, and the person who committed such 
offence may be arrested, tried, and punished accordingly." 



(a) The Criminal Code Commissioners state that no enactment at 
present tenches a British subject committing murder on the high seas 
when on board a foreign ship to which he belongs. (Crim. Code 
11. to s. 178.) See 1 Russ. on (Mmes, pp. 10 — ^23. 
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PartVIII By sect. 8 of this Act, proceedings nnder it for the trial and 
" " punishment of a person who is not a suhject of Her Majesty 
cannot he instituted except with the consent of one of Her 
Majesty's principal secretaries of state, &c. See also sect. 4. 
By sect. 7 of the Act, unless there is something inconsistent 
in the context, the following expression has the meaning 
hereinafter assigned to it: that is to say — ''The territorial 
waters of Her Majesty's dominions in reference to the sea, 
means such part of the sea adjacent to the coast of the 
Tnited Kingdom, or the coast of some other part of Her 
Majesty's dominions, as is deemed hy international law to be 
\yithin the territorial sovereignty of Her Majesty; and for the 
purpose of any offence declared by this Act to be within the 
jurisdiction of the Admiral, any part of the open sea within 
one marine league of the coast measured from low-water 
mark, shall be deemed to be open sea within the territorial 
waters of Her Majesty's dominions." 

It seems that vessels of war in the territorial limits of a 
foreign state are exempt from the jurisdiction of such 
state. (But see Forbes v. Cochranej 2 B. & C. 467, per 
Best, J.) 

At common law the Court of Admiralty had jurisdiction to 
try offences punishable by the English law committed on the 
high seas ; but the courts of common law had not. (Chit. 
Crim. Law, 186.) 

There are and have been many statutes as to the trial of 
offences committed or partly committed on the high seas. 
Home of these statutes of general importance will now be 
noticed. Offences committed on the high seas and other 
places within the Admiralty of England may be heard and 
determined by justices of assize or commissioners by whom 
any court is held under commissions of oyer and terminer 
or general gaol delivery. (7 Geo. 4, c. 64, s. 27 ; 7 & 8 Vict. 
c. 2, s. 1.) The venue where such an offence is so tried is 
laid where the trial takes place, and material facts are alleged 
to have taken place on the high seas. By the 4 & 5 Will. 4, 
c. 36, s. 22, ante, p. 29, offences committed on the high seas 
and other places within the jurisdiction of the Admiralty of 
England (2 Hale, 12) may be tried, &c., at the Central 
Criminal Court. 

By the Merchant Shipping Act, 1854, 17 & 18 Vict. 
c. 104, s. 267, ** all offences against property or person com- 
mitted in or at any place either ashore or afloat out of H. M.'s 
dominions by any master, seaman, or apprentice, who at the 
time when the offence is committed is, or within 8 months 
previously has been employed in any British ship (R. v. 
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Amutrongy 13 Cox C. C. 184), are deemed to be offences of Chap* 
the same nature respectively, and are liable to the same ^^^^^^' 
punishments, respectively, and are tried, &c., in the same " 

manner, and by the same courts, and in the same places as 
if such offences had been committed within the jurisdiction 
of the admiralty of England. The 18 & 19 Vict. c. 91, s. 21, 
also enacts, that if any person, being a British subject, 
charged with having committed any crime or offence on board 
any British ship on the high seas or in any harbour ; or if 
any person, not being a British subject, charged with 
having committed any crime or offence on board any British 
ship on the high seas, is found at the time of his trial (R. v.. 
Lopez, BeiLTQ. & B. 625; 27 L. J. M. C. 48), withm the 
jurisdiction of any court of justice in H. M.*s dominions 
which would have had cognizance of such crime or offence if 
committed within the limits of its ordinary jurisdiction, such 
court has jurisdiction to hear and try the case as if such, 
crime or offence had been committed within such limits. 

By 80 & 31 Vict. c. 124, s. 11, if a British subject com- 
mits a crime on board a British ship, or on board a foreign 
ship to which he does not belong, any court in the Queen's 
dominions, which would have had cognizance of such crimo 
if committed on board a British ship within the limits of the 
ordinary jurisdiction of such court, has jurisdiction to hear 
and determine the case as if the said crime had been com* 
mitted as last aforesaid. 

By 24 & 25 Vict. c. 100, s. 10, ** where any person being 
feloniously stricken, poisoned, or otherwise hurt upon the 
sea, or at any place out of England or Ireland, shall die of 
such stroke, poisoning, or hurt in England or Ireland, 
or being feloniously stricken, poisoned, or otherwise hurt 
at any place in England or Ireland, shall die of such 
stroke, poisoning, or hurt upon the sea, or at any place out 
of England or Ireland, every offence committed in respect of 
any such case, whether the same shall amount to the offence 
of murder or of manslaughter, or of being accessory to 
murder or manslaughter, may be dealt with, inquired of, 
tried, determined, and punished in the county or place in 
England or Ireland in which such death, stroke, poisoning, 
or hurt shall happen, in the same manner in all respects as if 
such offence had been wholly committed in that county or 
place." 

If one foreigner inflicts a blow on another foreigner in a 
foreign vessel on the high seas, and the person so struck in 
a few days afterwards lands in England and dies there, the 
homicide is not cognizable by the coilrts of this country hy 

N 
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PabtVIII virtue of this statute. {R. v. Lewis, 26 L. J. M. C. 104.) 

Where a man in a boat on the high seas was shot by a person 

on the shore, and died instantly, it was held that the stroke 
and death were both upon the high seas. {R, v. Coombe, 
1 Leach 888 ; Franconia case, ante, p. 263.) 

Each of the Consolidation Acts of 1861 ; the Larceny 
Act; the Malicious Injuries to Property Act; the Forgery 
Act ; the Coinage Act ; and the Offences against the Person 
Act, contains the following clause: *<A11 indictable offences 
mentioned in this Act which shall be committed within the 
jurisdiction of the Admiralty of England or Ireland shall be 
deemed to be offences of the same nature and liable to the 
same punishments as if they had been committed upon the 
land in England or Ireland, and may be dealt with, inquired 
of, tried and determined in any county or place in England 
or Ireland in which the offender shall be apprehended or be 
in custody, in the same manner in all respects as if they had 
been actually committed in that county or place ; and in any 
indictment for any such offence, or for being an accessory to 
such an offence, the venue in the margin shall be the same as 
if the offence had been committed in such county or place, 
and the offence shall be averred to have been committed ' on 
the high seas : ' Provided that nothing herein contained 
shall alter or affect any of the laws relating to the govern- 
ment of Her Majesty's land or naval forces.** {R. v. Peel, 
82 L. J. M. C. 65.) 

Where any person within the jurisdiction of the Admiralty 
of England becomes accessory to any felony, his offence is 
felony, and the]; venue in the margin of the indictment is the 
same as if the offence had been committed in the county or 
place in which he is indicted, and his offence is averred to 
have been committed on the high seas. (24 & 25 Yict. 
c. 94, s. 9.) 

Fugitive Offenders Act, 1881. 

A person accused of having committed an offence in one 

part of H. M.'s dominions may be arrested in another part 

thereof under the 44 & 45 Vict, c, 69, called the Fugitive 

Offenders Act, 1881, which came into operation on the 

1st January, 1882. It will be useful to notice some of the 

provisions of this Act. 

Endorsing Sect. 8. '* Where a warrant has been issued in one part of 

warrant H. M.'s dominions for the apprehension of a fugitive from that 

forappre- pg^t^ a^y of the following authorities in another part of 

fugitive^ H. M.'s dominions in or on the way to which the fugitive is 

^ ' or is suspected to be ; (that is to say,) 



FUGITIVE OFEENDEBS ACT, 1881. 267 

(1.) A judge of a superior court in audi part ; and Chap. 

(2.) In the U. K. a Secretary of State and one of the ^^^^^- 
magistrates of the metropolitan police court in 
Bow Street ; and 

(3.) In a British possession the governor of that posses- 
sion : 
If satisfied that the warrant was issued by some person 
having lawful authority to issue the same, may endorse such 
•warrant in manner provided by this Act, and the warrant so 
endorsed shall be a sufficient authority to apprehend the 
fugitive in the part of H. M.*s dominions in which it is 
endorsed, and bring him before a magistrate/' 

Sect. 4. " A magistrate of any part of H. M.*s dominions may Provi- 
issue a provisional warrant for tiie apprehension of a fugitive sional 
who is or is suspected of being in or on his way to that part ^a"*'** 
on such information, and under such circumstances, as would henSon of 
in his opinion justify the issue of a warrant if the offence of fugitive, 
which the fugitive is accused had been committed within his 
jurisdiction, and such warrant may be backed and executed 
accordingly. 

A magistrate issuing a provisional warrant shall forthwith 
send a report of the issue, together with the information or a 
certified copy thereof, if he is in the U. K., to a Secretary of 
State, and if he is in a British possession, to the governor of 
that possession, and the Secretary of State or governor may, 
if he think fit, discharge the person apprehended under such 
warrant." 

Sect. 5. "A fugitive when apprehended shall be brought Dealing- 
before a magistrate, who (subject to the provisions of ttus J^^V.. 
Act) shall hear the case in the same manner and have the ^^^^^ 
same jurisdiction and powers, as near as may be (including (^ppre- 
the power to remand and admit to bail), as if the fugitive hended. 
were charged with an offence committed within his jurisdic- 
tion. If the endorsed warrant for the apprehension of the 
fugitive is duly^ authenticated, and such evidence is produced 
as (subject to the provisions of this Act) according to the law 
ordinanly administered by the magistrate, raises a strong or 
probable presumption that the fugitive committed the offence 
mentioned in the warrant, and that the ofience is one to 
which this part of this Act applies, the magistrate shall 
commit the fugitive to prison to await his return, and shall 
forthwith send a certificate of the committal and such report 
of the case as he may think fit, if in the U. K. to a Secretary 
of State, and if in a British possession to the governor of 
that possession. 

Where the magistrate commits the fugitive to prison h^ 

V 2 
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Pabt VIII shall inform the fugitive that he will not he surrendered until' 
after the expiration of 15 days and that he has a right to 
apply for a writ of habeas corpus^ or other like process. 

A fugitive apprehended on a provisional warrant may he 
from time to time remanded for such reasonable time not 
exceeding 7 days at any one time, as under the circumstances 
seems requisite for the production of an endorsed warrant." 
Return Sect. 6. " Upon the expiration of 15 days after a fugitive has 

of fugitive been committed to prison to await his return, or if a writ or 
hj war- habeas corpus or other like process is issued with reference to 
™" such fugitive by a superior court, after the final decision of 

the court in the case, 

(1.) If the fugitive is so committed in the U. K. a Secretary 

of State ; and 
(2.) If the fugitive is so committed in a British possession, 
the governor of that possession : 
may, if he thinks it just, by warrant under his hand order 
that fugitive to be returned to the part of H. M.'s dominions 
from which he is a fugitive, and for that purpose to be 
delivered into the custody of the persons to whom the war- 
rant is addressed, or some one or more of them, and to bo 
held in custody, and conveyed by sea or otherwise to the said 
part of H. M.'s dominions, to be dealt with there in duo 
course of law as if he had been there apprehended, and such 
warrant shall be forthwith executed according to the tenor 
thereof. 

The governor or other chief officer of any prison, on request 
of any person having the custody of a fugitive under any 
such warrant, and on pa3rment or tender of a reasonable 
amount for expenses, shall receive such fugitive and detain 
him for such reasonable time as may be requested by the 
said person for the purpose of the proper execution of the 
warrant.*' 
Discharge, By sect. 7, if a fugitive is not conveyed out of that part of 
&c., of H. M.*s dominions where he is apprehended within one month 
persons gfter his committal, he may be ordered to be discharged. 
/ ^m- ^y ®®^** 8, if a fugitive is not prosecuted within 6 months 

stances. ^^*®^ ^^^ arrival in that part of H. M.'s dominions where the 
offence was alleged to be committed or acquitted, he may, 
at his request, be sent back, free of cost, to the part of H. M.'s 
dominions, in or on his way to which he was apprehended. 
Sects. 2-11 Sect. 9. " This part (a) of this Act shall apply to the follow- 
to apply to ing offences — namely, to treason and piracy and to every 
certain offence, whether called felony, misdemeanor, crime, or by any 
offences. Q^^r name, which is for the time being punishable in the part 

(a) i.e. sects. 2-11. 
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-of H. M.'s dominions in which it was committed, either on Chap. 
indictment or information, by imprisonment with hard labour XXXVI. 
for a term of 12 months or more, or by any greater punish- offences to 
ment ; and for the purposes of this section, rigorous im- whidi this 
prisonment, and any confinement in a prison combined with part of the 
labour, by whatever name it is called, shall be deemed to be ^ct ap- 
imprisonment with hard labour. P^*®** 

This part of this Act shall apply to an offence, notwith- 
standing that by the law of the part of H. M.*s dominions in 

.or on his way to which the fugitive is or is suspected of 
being, it is not an offence, or not an offence to which this 
part of this Act applies ; and all the provisions of this part 
of this Act, including those relating to a provisional warrant 
and to a committal to prison, shall be construed as if the 
offence were in such last-mentioned part of H. M.'s dominions, 

.an offence to which this part of this Act applies." 

Sect. 10. '* Where it is made to appear to a superior court Powers of 
that by reason of the trivial nature of the case, or by reason superior 

•of the application for the return of a fugitive not being made ^^^ ^ 
in good faith in the interest of justice or otherwise, it would, ^*<^g« 
having regard to the distance, to the facilities for communi- ^^V case 
cation, and to all the circumstances of the case, be unjust or frivolous 

•oppressive, or too severe a punishment to return the fugitive, or return 
either at all or until the expiration of a certain period, such ^^y^st. 
court may discharge the fugitive, either absolutely or on bail, 
or order that he shall not be returned until after the expira- 
tion of the period named in the order, or may make such 
order in the premises as to the court seems just.'' 

Sect. 11 relates to the power of the Lord Lieutenant in Ireland, 
Ireland. Channel 

Sects. 12 — 19, relates to British possessions— 1.«., " any Islands, 
part of H. M.'s dominions, exclusive of the U. K., the Channel *?^^® 
Islands, and the Isle of Man " (sect. 89.) ^^ ■ ^• 

Sect. 22 states where a person swearing falsely in a depo- Where 
sition made under the Act may be tried. perjiuy 

Sect. 28. ** Where any part of this Act provides for the ^ betried. 
place of trial of a person accused of an offence, that offence ^.g^Stl 
shall, for all purposes of and incidental to the apj>rehension, proris^ 
trial, and punishment of such person, and of and incidental to as to place 
any proceedings and matters preliminary, incidental to, or of trial, 
consequential thereon, and of and incidental to the jurisdic- 
tion of any court, constable, or officer, with reference to such 
offence, and to any person accused of such offence, be deemed 
to have been committed in any place in which the person 

:accused of the offence can be tried for it ; and such person 
may be punished in accordance with the Courts (Colonial) 

.Jurisdiction Act, 1874." 
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PabtVITI Sect. 24. ** Where a warrant for the apprehension of a 
person accused of an offence has been endorsed, in pursnance- 
of any part of this Act, in any part of H. M.'s dominions, or 
where any part of the Act provides for the place of trial of 
a person accused of an offence, every court and magistrate of 
the part in which the warrant is endorsed or the person ac- 
cused of the ofifence can be tried, shall have the same power 
of issuing a warrant to search for any property alleged to 
be stolen or otherwise unlawfully taken or obtained by such 
person, or otherwise to be the subject of such offence, a? 
that court or magistrate would have if the property had been 
stolen or otherwise unlawfully taken or obtained, or the 
offence had been committed wholly within the jurisdiction of 
such court or magistrate.'* 

Sect. 25 relates to the removal of a person from one place 
in a British possession to another place in the same posses- 
sion. 

Sect. 26. '* An endorsement of a warrant, in pursuance of 
this Act, shall be signed by the authority endorsing the 
same, and shEdl authorize all or any of the persons named 
in the endorsement, and of the persons to whom the warrant 
was originally directed, and also every constable, to execute- 
the warrant within the part of H. M.*s dominions, or place^ 
within which such endorsement is, by this Act, made a suffi- 
cient authority, by apprehendending the person named in it, 
and bringing him before some magistrate in the said part or 
place, whether the magistrate named in the endorsement or 
some other. For the purposes of this Act every warrant, 
summons, subpoena, and process, and every endorsement 
made in pursuance of this Act thereon, shall remain in force, 
notvrithstanding that the person signing the warrant or such 
endorsement dies or ceases to hold office." 

Sect. 27 states by what ship fugitives maybe conveyed, &c. 

Sect. 28 relates to the escape of a prisoner from custody. 

Sect. 29. '* A magistrate may take depositions for the pur- 
poses of this Act, in the absence of a person accused of an 
offence, in like manner as he might take the same if such 
person were, present and accused of the offence before him. 

Depositions (whether taken in the absence of the fugitive 
or otherwise) and copies thereof, and official certificates of or 
judicial documents stating facts, may, if duly authenticated, 
be received in evidence in proceedings under this Act. 

Provided, that nothing in this Act shall authorize the re* 
ception of any such depositions, copies,, certificates, or docu- 
ments in evidence against a person upon his trial for an 
offence. 
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Warrants and depositions, and copies thereof, and official Chap. 
certificates of or judicial documents, stating facts, shall be XXXVI. 
deemed duly authenticated for the purposes of this Act if * 

they are authenticated in manner provided for the time being 
by law, or if they purport to be signed by or authenticated 
by the signature of a judge, magistrate, or officer of the part 
of n. M.'s dominions in which the same are issued, taken, or 
made, and are authenticated either by the oath of some 
witness, or by being sealed with the official seal of a Secre- 
tary of State, or with the public seal of a British posses- 
sion, or with the official seal of a governor of a British 
possession, or of a colonial secretary, or of some secretly 
or minister administering a department of the government of 
a British possession. 

And all courts and magistrates shall take judicial notice 
of every such seal as is in this section mentioned, and shall 
admit in evidence without further proof the documents 
authenticated by it.'* 

Sect. 80. ** The jurisdiction under Part I of this Act (a) Proyision 
to hear a case or commit a fugitive to prison to await his ^f toexer- 
retum shall be exercised — ?"? ^ _ 

(1.) In England, by a chief magistrate of the metro- ^^* ^ . 
politan police courts or one of the other magistrates of by inagii« 
the metropoHtan police court at Bow-street ; and trate. 

(2.) In Scotland, by the sheriff or sheriff substitute of the 

county of Edinburgh ; and 
(8.) In Ireland, by one of the police magistrates of the 

Dublin metropolitan police district ; and 
(4.) In a British possession, by any judge, justice of the 
peace, or other officer having the like jurisdiction as one 
of the magistrates of the metropolitan police court in 
Bow-street, or by such other court, judge, or magistrate 
as may be from to time provided by an Act or ordinance 
passed by the legislature of that possession. 
1£ a fugitive is apprehended and brought before a 
magistrate, who has no power to exercise the jurisdiction 
under this Act in respect of that fugitive, that magistrate 
shall order the fugitive to be brought before some magistrate 
having that jurisdiction, and such order shall be obeyed.*' 

By sect. 31 orders in council may be made for the pur- Orders in 
poses of the Act. Council. 

Sect. 82 provides for cases where legislature of British Local 

possession passes laws for carrying into effect the Act. ^^* f^ . 

canying 

----^----^— -----_-.._— ..^.— _-—._— ^—i—...-. Act into 

effect. 

(a) Sects. 2-11, both inclnsiye, are in this part. 
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PibtVIII Sect. 88. "Where a person accused of an offence can, by 

"2 — ~ reason of the nature of the offence, or of the place in which 

tion olAdt ^* ^^^ committed, or otherwise, be, under this Act or other- 
to offences wise, tried for or in respect of the offence in more than one 
at sea or part of H. M.*s dominions, a warrant for the apprehension of 
triable in gtich person may be issued in any part of H. M.'s dominions 
■®^*^^ in which he can, if he happens to be there, be tried ; and 

H.M/sdo- ^^^^ P^^ ^^ ^^ '^^^ ^^^^ ^^ ^ ^^ offence had been com- 
minions. mitted in the part of H. M.*s dominions where such warrant 
is issued, and such person may be apprehended and returned 
in pursuance of this Act, notwithstanding that in the place 
in which he is apprehended a court has jurisdiction to try him. 
Provided that if such person is apprehended in the U. K. 
a secretary of state, and if he is apprehended in a British 
possession, the governor of such possession may, if satisfied 
that, having regard to the place where the witnesses for the 
prosecution and for the defence are to be found, and to all 
the circumstances of the case, it would be conducive to the 
interests of justice so to do, order such person to be tried in 
the part of H. M/s dominions in which he is apprehended, 
and in such case any warrant previously issued for his re- 
turn shall not be executed.*' 
Applica- By sect, 84 the Act applies to convicts unlawfully at large 
faon of Act jjefore the expiration of their sentence. 

Sect. 85. ** Where a person accused of an offence is in 
^on o?Act ^^s*'^^y ^ some part of H.M.*s dominions, and the offence is 
to removal ^ne for or in respect of which, by reason of the nature 
of persons thereof or of the place in which it was committed or other- 
triable in wise, a person may, under this Act or otherwise, be tried in 
more than gome other part of H. M.'s dominions, in such case a superior 
BUtf/sdo- ^°^^> ^^^ ^^ ^ ^^^^ person is in the U. K. a secretary of 
ininions. state, and if he is in a British possession the governor of that 
possession, if satisfied that, having regard to the place where 
the witnesses for the prosecution and for the defence are to 
be found, and to all the circumstances of the case, it would 
be conducive to the interest of justice so to do, may, by 
warrant, direct the removal of such offender to some other 
part of H. M.'s dominions in which he can be tried, and the 
offender may be returned, and, if not prosecuted or acquitted, 
sent back free of cost in like manner as if he were a fugitive 
returned in pursuance of Part I. of this Act, and the warrant 
were a warrant for the return of such fugitive, and the provi- 
sions of this Act shall apply accordingly.'* 
Applica- By sect. 86 by order in council the Act may be made to 

tion of Act apply to any place out of H. M.'s dominions in which H. M. 
t!0 loreufn ^ • n * ^ * 

juriadic? ^as jurisdiction. 

don. 
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Sect. 87. This Act shall extend to the Channel Islands and Chap. 
Isle of Man as if they were part of England and of the United ^^^' 
Kingdom, and the United Kingdom and those islands shall he Appliea- 
deemed, for the purpose of tibis Act, to he one part of Her tion of Act 
Majesty's dominions ; and a warrant endorsed in pursuance to U. K., 
of Part I. of this Act may be executed in every place in the 9^*°J®^ 
U. K. and the said islands accordingly." J^*° 

By sect. 88 the Act applies to past offences. p^|. 

Sect. 89. ''In this Act, unless the context otherwise re* offences, 
quires— Definition 

The expression '' Secretary of State " means one of Her of terms. 
Majesty's principal Secretaries of State : 

The expression ''British possession" means any part of 
Her Majesty's dominions, exclusive of the United King- 
dom, the Channel Islands, and Isle of Man ; all territo- 
ries and places within Her Majesty's dominions which are 
under one legislature shall be deemed to be one British 
possession and one part of Her Majesty's dominions : 

The expression " legislature," where there are local legis- 
latures as well as a central legislature, means the central 
legislature only : 

The expression '^governor" means any person or persons 
administering the government of a British possession, 
and includes the governor and lieutenant-governor of 
any part of India. 

The expression " constable " means, out of England, any 
policeman or officer having the like powers and duties 
as a constable in England : 

The expression " magistrate " means, except in Scotland, 
any justice of the peace, and in Scotland means a sheriff 
or sheriff substitute, and in the Channel Islands, Isle of 
Man, and a British possession means any person having 
authority to issue a warrant for the apprehension of 
persons accused of offences and to commit such persons 
for trial : 

The expression " offence punishable on indictment " means, 
as regards India, an offence punishable on a charge or 
otherwise : 

The expression " oath " includes affirmation or declara- 
tion in the case of persons allowed by law to affirm or 
declare instead of swearing, and the expression "swear" 
and other words relating to an oath or swearing shall 
be construed accordingly : 

The expression " deposition " includes any affidavit, affir-, 
mation, or statement made upon oath as above defined : 

The expression " superior court " means; 

N 8 
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FabtVIII 0") ^ England, Her Majesty's Conrt of Appeal and High 

Court of Justice : and 

^2.^ In Scotland, the High Court of Justiciary : and 

(8.) In Ireland, Her Majesty's Court of Appeal and Her 

Majesty's High Court of Justice at Dublin ; and 
(4.) lu a British possession, any court haying in that pos- 
session the like criminal jurisdiction to that which isr 
vested in the High Court of Justice in England, or such 
court or judge as may be determined by any Act or 
ordinance of that possession." 

Arresting Criminals in a Foreign Country, 

Arreiting Her Majesty has made treaties with certain foreign states (a) 

criminals respecting the surrender of persons accused of certain offences. 

f"*iffii "^^ "^^^^ relating to this subject are cited as the Foreign 

countay. Jurisdiction Acts, 1843 to 1878. By the Extradition Act, 

1870, the term extradition crime means a crime which if 

committed in England or within English jurisdiction, would 

be one of the crimes described in the fbrst schedule to thia 

Act. The following is a copy of this schedule : — 

FIRST SCHEDULE. 

List of Crimes. 

" The following list of crimes is to be construed according to the 
law existing in England, or in a British possession (as the case 
may be\ at the date of the alleged crime, whether bjr common 
law or py statute made before or after the passing of this Act. 

Murder, and attempt, and conspiracy to murder. 

Manslaughter. 

Counterfeiting and altering money and uttering counterfeit or 
altered money. 

Forgery, counterfeiting, and altering, and uttering what is 
foiged or counterfeited or altered. 

Embezzlement and larceny. 

Obtammg money or goods by false pretences. 

Crimes by bankrupts against bankruptcy law. 

Fraud by a bailee, banker, agent, factor,' trustee, or director, or 
member, or public officer of any company made criminal by any 
Act for the time being in force. 

Eape. 

Abduction. 

Child stealing. 

Burglary and housebreaking. 

Arson. 

Robbery with violence. 

(a) The Foreign Jurisdiction Act^ 1878, ^ves certain powers to 
H. M/s government. Sect. 6 of this Act gives certain jurisdiction over 
ships in the Eastern seas. 
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Threats by letter or otherwise with intent to extort. Chap. 

Piracy by law of nations. XXXVI. 

Sinking or destroying a vessel at sea, or attempting or conspir- " 

ing to do so. 

Assaults on board a ship on the high seas with intent to destroy 
life or to do grevious bodily harm. 

Kevolt or conspiracy to revolt by two or more persons on board 
a ship on the hign seas against the authority of the master." 

For what crimes a person can be arrested when in a foreign 
state must depend upon the treaty with such state ; also the 
mode of making the arrest must depend upon such treaty. 
In general it is necessary after obtaiLg a justice's warrant 
for the arrest, first to apply to the Home Secretary and he, 
if he thinks the matter one for the interference of the govern- 
ment, communicates with the Foreign Secretary who com- 
municates with the English ambassador or minister in the 
foreign country, where the arrest is to be made, who com- 
municates with the proper police authority there who makes 
or assists in making the arrest. (See Oke's Mag. Synopsis, 
p. 896.) If a person be improperly arrested in a foreign 
state and brought before a magistrate in England he will 
notwithstanding investigate the case and exercise jurisdiction 
in the matter. 

By sect. 19 of the Extradition Act, 1870, " where, in pur- 
suance of any arrangement with a foreign state, any person 
accused or convicted of any crime which, if committed in 
England, would be one of the crimes described in the first 
schedule to this Act is surrendered by that foreign state, such 
person shall not, until he has been restored or had an oppor- 
tunity of returning to such foreign state, be triable or tried 
for any offence committed prior to the surrender in any part 
of Her Majesty's dominions other than such of the said 
crimes as may be proved by the facts on which the surrender 
is grounded." 

Principal and Agent, 

A person is not in general criminally responsible for an act,, 
done vdthout his authority, of his agent or servant. It was; 
formerly held that a proprietor of a newspaper was criminally- 
liable for the misconduct of his servants or agents in allow- 
ing libels to appear therein — (3 Euss. on Crimes, 215) — but 
this was an anomaly in the criminal law* 

By Lord Campbeirs Act, 6 & 7 Vict. c. 96, s. 7, " when- 
soever upon the trial of any indictment or information for the 
publication of a libel, under the plea of not guilty, evidence 
shall have been given which shall establish a presumptive 
case of publication against the defendant by the act of any 



;276 HISCELLANEOTJS MATTERS. 

Fabt VIII other person by bis aatbority, it sball be competent to such 
' defendant to prove that such publication was made without 

bis authority, consent or knowledge, and that the said publi- 
cation did not arise from want of due care or caution on his 
part. (JR. V. Holbrookf 47 L. J. Q. B. 85.) A master or 
employer is liable for a public nuisance caused by the acts of 
his servants done in the course of their employment. (1 Buss, 
•on Grimes, 268, 442.) In order to make a client criminally 
responsible for a letter written by his solictor, it must be 
shown that the letter was written in pursuance of the instruc- 
tions of the client. (R. v. Downer, 14 Cox C. G. 486.) 

Contempt of Court, 

A superior court has power to commit or fine a person 
guilty of a contempt of court, whether the same be committed 
in or out of court, and may issue a general warrant of com- 
mitment without specifying therein how the contempt was 
-committed or the particulars of such contempt. A court of 
assize is a superior court. {Ex parte Fernandez, 80 L. J. 
<j, P, 821, where a witness was fined and committed for not 
answering a question put to him.) The following was the 
form of the warrant in this case : — 

^ The Queen v. John Banff Charlesworth. Yorkshire, to wit. At the 
.lassizes held, at the Castle of York, In and for the said county, on 
Thursday, the 7th day of March, in the 24th year of the reign of our 
sovereign lady Victoria, hy the grace of God, of the United Kingdom of 
Great Britain and Ireland Queen, defender of the faith, and in the 
year of our Lord 1861, hefore the Hon. Sir Hugh Hill, knight and the 
Hon. Sir Henry Singer Keating, knight, two of Her Majesty's justices, 
assigned to take the said assizes according to the statute, &c. 

" On the trial of an information against the defendant for bribery, 
alleged to have been committed by him on tlie election of a burgess to 
serve in parliament for the borough of Wakefield, Jos^ Luis Fernandez^ 
■a witness produced, sworn and examined, on behalf of the Crown, 
Jiaving refused to answer a certain question touching the matter in issue 
in the said information, put to him by Her Majesty's solicitor-general of 
•counsel for the Crown in that behalf, and this court having adjudged 
that the said Jos6 Luis Fernandez was bound by law to answer the said 
.question, and having required him so to do, he wilfully , and in contempt 
of the court, refused to answer the said question, and he having wil- 
fully persisted, and still so persisting in such his refusal, the said court 
'doth therefore adjudge that the said Jos4 Luis Fernandez has been and 
is guilty of a contempt of court, and the said court doth order and 
> adjudge that the said Jose Lui^ Fernandez be for such his contempt 
-committed, and he is hereby committed to the custody of the sheriS of 
the said county of York, and to his keeper of Her M^esty's gaol of the 
Castle of York, in and for the said county, to be there detained and kept 
in safe custody for the term of six calendar months, from the day and 
year above-mentioned. And the said court doth further order and 
adjudge that the said Jos6 Luis Fernandez, also for such his contempt* 
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shall and do pay to onr lady the Qneen the sam of £500, and that he be Chaf. 
farther detained in the custody aforesaid until the said sum of £500 XXXVI. 

shall have been paid.*' 

"BytheCoart 
BeU Associate." 

At the gaol delivery at the Old Bailey (Abbott, C. J., pre- 
siding) an order was made on the trial of Thistlewood and 
others for high treason, that no account of the proceedings of 
the court should be published until the whole of the trials of 
the prisoners, included in the indictment, was concluded. 
Clements, the printer and publisher of the Observer, for his 
contempt in disobeying this order was fined by the court at . 
the Old Bailey £500, and the Court of Exchequer held the 
proceedings to be regular and refused to interfere. (R, v. 
Clement, 11 Price, 68.) The order imposing the fine is set 
out in the report of this case. (See R. v. Castro^ 9 Q. B. L. B. 
212 ; R. V. PameU, 14 Cox C. C. 474.) 

An inferior court of record, as the Quarter Sessions, has 

power to commit or fine for a contempt of court committed in 

./acie curia, but not for a contempt committed out of court. 

(R. v. Lefroy, 8 Q. B. L. B, 184.) In one case a court of 

Quarter Sessions fined a barrister £20 for a contempt of 

. court in insulting one of the jury whilst conducting a case in 

<50urt {Re Pater, 83 L. J. M. C. 142 ; 5 B. & S. 299), and the 

Court of Queen's Bench refused to interfere. An Inferior 

Court should not grant a general warrant of commitment for 

a contempt of court, but should state in the warrant what has 

been done amounting to a contempt. It seems that the 

Q. B. Division of the High Court of Justice might interfere if 

the Inferior Court had no reasonable grounds for adjudicating:^ 

the party to have committed a contempt of court. {Re Pater y 

^upraJ) 

Before a person is punished for a contempt of court ho 
should be called on to show cause why he should not be so. 
(B. V. PoUard, 2 P. C. L. E. 106 ; He John Pvea, 14 Cox: 
■C. C. 249.) 

Counsel. 

Counsel have exclusive audience in the Superior Courts, 
«t the assizes, and at the Central Criminal Court, and 
.generally at the Quarter Sessions (see ante, p. 88.) But a 
prosecutor may appear and give evidence on the trial of an 
indictable offence without instructing counsel. A counsel 
<can maintain no action for his fees which are given not as 
locatio vel conductio but as quiddam honorarium^ not as salary 
or hire, but as a mere gratuity. Sven a promise by a client 
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Pabt VIII to pay money to a barrister has no binding effect. {Kennedy 
V. Brouriy 82 L. J. C. P. 187.) As to a counsel's authority 
to bind his clients, see Smnfen v. Lord Chelmsfordf 29 L. J. 
Ex. 382. 

A statement of claim for damages set forth that the plain- 
tiff, being returned for trial on a criminal charge, entered into 
a special contract with the defendant, who was a barrister and 
Queen's counsel, to defend at the trial, and attend on each 
day of the plaintiff's trial, and that the defendant was paid a 
special fee, larger than the ordinary fee or honorarium paid to- 
counsel for so attending; yet that the defendant neglected to 
attend the trial after the fi^st day thereof, by reason whereof 
the plaintiff was convicted, and suffered damage; on demurrer 
it was held that the statement of claim was bad, as no valid 
contract can be entered into between counsel and client 
(Robertson v. Macdonottgh, 14 Cox C. C. 469): et, per 
May, C. J., *^ we conceive that the true principal governing 
cases of this nature is laid down in the case of Kennedy v. 
Broun, 18 C. B. (n.s.) 677, namely, an advocate and his 
client are legally and mutually incapable of entering into 
contracts of hiring with respect to advocacy in litigation, and 
that this incapacity is reciprocal : no legal contract existing 
between the parties, neither can sue the other for breach of 
its supposed terms. Whether the advocate sues the client, 
as in Kennedy v. Broun^ for non-payment of the promised 
fee, or the client sues the advocate for the non-performance 
of the promised advocacy, the same principal applies, and 
neither can succeed. The Court of Common Pleas, in the 
case referred to, considered that no distinction was created by 
express or specific contract or agreement between the parties, 
/ the principal laid down being absolute, and completely 
excluding any contract either express or implied between the^ 
parties. We entirely concur in that view. The rule we 
consider an absolute rule, and that it is wholly immaterial 
whether the fee or honorarium was named by the counsel or 
the chent, or whether the duties were to be performed in ai> 
ordinary or an exceptional court." 

Counsel are privileged in commenting fairly and bond fide 
on the circumstances of the case, and no action can be main- 
tained against them for so doing. (Hodgson v. Scarlett^ 
1 B. & Aid. 282 ; Mackay v. Forde, 5 H. & N. 792 ; 29 L, J. 
Ex. 404.) 

As to counsel being guilty of a contempt of court, see p. 277. 

Rules for Interpretation of Criminal Statutes. 

By 7 & 8 Geo. 4, c. 28, s. 14, " wherever this or any other 
statute relating to any offence, whether punishable upon indict- 



MUBBEB. 279 

luent or summary conviction, in describing or referring to the Chap. 
offence or the subject matter on or with respect to which it XXXVI. 
shall be committed, or the offender or the party affected or u^ies for 
intended to be affected by the offence, hath used or shall use interpre- 
words importing the singular number or the masculine gender tatlon of 
only, yet the statute shall be understood to include several criminal 
matters as well as 1 matter, and several persons as well as statutes. 
1 person, and females as wdl as males, and bodies corporate 
as well as individuals, unless it be otherwise specially pro- 
vided, or there be something in the subject or context repug- 
nant to such construction ; and wherever any forfeiture or 
penalty is payable to a party aggrieved, it shall be payable to 
a body corporate in every case where such body shall be the 
party aggrieved." 

Definition of Time Act, 

By 43 & 44 Vict. c. 9 (The Statutes Definition of Time 
Act, 1880), s. 1, '* whenever any expression of time occurs in 
any Act of Parliament, deed, or other legal instrument, the 
time referred to shall, luiless it is otherwise specifically 
stated, be held in the case of Great Britain to be Greenwich 
mean time, and in the case of Ireland, Dublin mean time." 

Murder. 

Murder has been defined to be the killing any person Definition 
under the Queen's peace with malice prepense or aforethought, °^» *^* 
either express or implied by law. 

Manslaughter is homicide, not under the influence of malice. 

It is an indictable offence for a person to attempt to kill 
liimself. 

Upon the trial of an indictment for murder the accused 
may be found guilty of manslaughter, because the latter 
offence is included in the indictment ; but upon an indict- 
ment for manslaughter, the accused cannot be found guilty 
of murder, as such offence is not charged in the indictment 
— ^the words malice aforetlwught are not in it. 

A British subject may be indicted in England for a murder 
committed in a foreign country. {Ante, p. 261). 

Malice in its proper or legal sense is different from that Meaning 
sense which it bears in common speech. In common accep- of malioo^ 
tation it signifies a degree of revenge or a settled anger 
against a particular person, but this is not the legal sense. 
Malice in its legal sense denotes a wrongful act done inten- 
tionally, without just cause or excuse. (1 Buss, on Crimes^ 
by Prentice, p. 648 n.) 



280 MISCBLI^ANKOUS MATTERS. 

PibtVIII The Criminal Code Commisfliioners state in their report, 
" at p. 28, murder is culpable homicide by any act done with 
malice aforethought. Malice aforethought is a common 
name for all the following states of mind : — (a) An intent 
preceding the act to kill or to do serious bodily ixgury to the 
person killed or to any other person ; (b) knowledge that the 
act done is likely to produce such consequences, whether 
coupled with an intention to produce them or not ; (c) an in- 
tent to commit any felony ; (d) an intent to resist an officer of 
justice in the execution of his duty. Whether (c) is too 
broadly stated or not is a question open to doubt, bat Sir 
Michael Foster, perhaps the highest authority on the sub- 
ject, says (p. 258) *' A. shooteth at the poultry of B., and 
by accident killetii a man ; if his intention was to steal the 
poultry, which must be collected from circumstances, it will 
be murder by reason of that felonious intent ; but if it was 
done wantonly and without that intention, it will be barely 
manslaughter." The law as stated in (c) is most un- 
reasonable. 

Ijarceny, 

Larceny has been defined to be the wrongful or fraudulent 
taking and carrying away by any person of the mere per- 
sonal goods of another, from any place, with a felonions 
intent, to convert them to his (the taker's) own use, and make 
them his own property, without the consent of the owner. 
(2 Buss, on Crimes, 124.) But since this definition was given 
the law has been much altered ; a bailee of goods may now 
be guilty of larceny (24 & 25 Vict. c. 96, s. 8), and so may a 
partner or joint owner. (81 & 82 Vict. c. 116.) 
By a By 81 & 82 Vict. c. 116, after reciting it is expedient to 

liartncr. provide for the better security of the property of co-partner- 
ship and other joint beneficial owners against o£fences by 
part owners thereof, and further to amend the law relating 
to embezzlement, it is enacted: Sect. 1. '*If any person 
being a member of any co-partnership, or being one of two 
or more beneficial owners of any money, goods or effects, 
bills, notes, securities, or other property, shall steal or 
•embezzle a^y such money, goods or effects, bills, notes, 
securities, or other property of or belonging to any such co- 
^ partnership, or to auch joint beneficial owners, every such 

person sh^ be liable to be dealt with, tried, convicted, and 
punished for the same as if such person had not been or was 
not a member of such co-partnership or one of such benefi- 
Mcial owners.*' (2 Buss, on Crimes, 289.) 
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By the 24 & 26 Vict. c. 96, s. 8, " Whosoever, being a Chap. 
l)ailee of any chattel, money, or valuable secaiity, shall fraudu- XXXVI. 
lently take or convert the same to his own use or the use of IT ; 
any person other than the owner thereof, although he shall i^^i^. 
not break bulk or otherwise determine the bailment, shall 
be guilty of larceny, and may he convicted thereof upon an in- 
dictmentfor larceny ;. hut this section shall not extend to any 
offence punishable on summary conviction,** (2 Buss, on Crimes 
185.) 

In general, a person who receives money on behalf of 
another does not thereby become a bailee of it, as he is not, 
in general, bound to pay over the particular money received. 
(2 Buss, on Crimes, 186.) 

A person who receives a bill of exchange for the purpose 
of getting it discounted and handing the proceeds over to 
another, and instead of getting it discounted endorses it as 
his own to a creditor, in payment of his account, intending 
to pass the property in the bill absolutely to the creditor, is 
a bailee of a valuable security, and guilty of a fraudulent 
conversion of the same to his own use within the meaning 
of 24 & 25 Vict. c. 96, s. 3. {E. v. Oxenham, 46 L. J. 
M. C. 125.) 

In Beg, v. Denmour, 8 Cox C. C. 440, the prisoners, who 
were husband and wife, werQ indicted for larceny as bailees 
of clothes. The prosecutrix had gone to their house, and 
they offered to take care of her clothes, and she accepted 
their offer. Two days afterwards she demanded her clothes, 
and it turned out that some of them had been sold and some 
pawned by the wife alone ; and Mabtin, B., held that a wife 
could not be bailee, and directed an acquittal. It is sub- 
mitted that this decision cannot be supported, and that a 
married woman may be a bailee within the meaning of the 
Act of Parliament. Bail, it is said, is derived from the French 
word baiUer, — to put into the hand, to deliver up — no con- 
tract is necessary to constitute a person a bailee, and a mar- 
ried woman would be liable in a civil action for tort if she 
fraudulently and wrongfully converted to her own use goods 
. given to her to take charge of. This point is one of import- 
ance as it often occurs in practice ; — husband and wife are 
• often indicted, and the latter often convicted, for fraudu- 
lently converting the furniture of furnished lodgings occupied 
by them. (See R, v. Robson, L. & C. 98.) 

On an indictment for larceny as a bailee, it appeared that 

the prisoner borrowed a coat from the prosecutor, with 

whom he lodged, for a day, and returned it. Three days 

. afterwards he took it without the prosecutor*s permission, 
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and was seen wearing it by him, and ho again gave him? 
permission to wear it for the day. Some few days after- 
wards he left the town and was found wearing the coat on 
board a ship bound for Australia. Mabtin, B., stopped the 
case, stating that, in his opinion, there was no evidence of 
a conversion. (R. v. Jackson, 9 Cox C, C. 605.) 

This case in all probability is incorrectly reported. Surely,, 
the fact of the man taking the coat on board a ship bound 
for Australia was evidence to go to the jury that he fraudu- 
lently took or converted the same to his own use. Would 
not such fact if there had been no bailment, have been 
evidence to prove that he stole the coat ? Was there not 
evidence to show that the prisoner intended permanently to^ 
deprive the owner of his coat ? (See jR. v. Weeks, 10 Cox 
C. C. 224.) 

The law makes a difference between custody and posses- 
sion, which it is still sometimes necessary to bear in mind- 
it is a pity that such nice distinctions exist in the criminal 
law. The rule of the common law is, that where a party 
has only the bare charge or custody of the goods of another, 
the legal possession remains in the owner ; and the party 
may be guilty of larceny in fraudulently converting the same 
to his own use. And this rule applies in the case of a 
servant entrusted with goods in the possession of his master. 
Thus, if a servant be sent with a package of his master's 
goods for the purpose of delivering them to a customer, and 
he, instead of so doing, fraudulently appropriates them to 
his own use, he is guilty of larceny at common law, as the 
possession of the goods remained in the master at the time 
of the appropriation. (See 2 Eus0. on Crimes, 810.) 

Larceny was, by the common law, divided into grand 
larceny and petit larceny. Grand larceny was, where the 
goods were above the value of 12d., and petit larceny, where 
the goods stolen were of the value of 12d. or under. The 
nature of the offence was the same in both, but the punish- 
ment was different. The punishment of grand larceny 
(which was a clergyable felony) was death, but petit larceny 
was not so punished. The distinction between grand larceny 
and petit larceny was abolished by 7 & 8 Geo. 4, c. 29, s. 2 ; . 
and by the 24 & 25 Vict. c. 96, s. 2, ** every larceny, what- 
ever be the value of the property stolen, shall be deemed to 
be of the same nature, and shall be subject to the same 
incidents in all respects as grand larceny was before the 
21st day of June, 1827 ; and every court whose power as to- 
the trial of larceny was before that time limited to petty 
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larceny shall have power to try every case of larceny, the Chap. 
punishment of which cannot exceed the punishment herein- ^^^^^^ 
after mentioned for simple larceny, and also to try all acces- 
sories to such larceny." 

Larceny is either simple or compound — simple when not Compound 
accompanied hy any other aggravating circumstances ; com- ^^^ simple 
pound when accompanied by the aggravated circumstances ""^^"y* 
of taking from the house or person, &c. 

In R. V. Thorbum, 1 Den. C. C. 887; 18 L. J. M. C. I-ajconyof 
140 ; Parke, B., in delivering the judgment of the court, ^^F^' 
said:— "The result of these authorities is that the rule of 
iaw on this subject seems to be that if a man find goods that 
have been actually lost, or are reasonably supposed by him to 
have been lost, and appropriates them, with intent to take the 
entire dominion over tJiem, realty believing wJien he takes them 
that the owner cannot be founds it is not larceny. But if he 
take them with the like intent, though lost or reasonably sup- 
posed to be losty but reasonably believing that the owner can be 
found, it is larceny,^* (2 Euss. on Crimes, 184.) 

It is not larceny unless at the tifue of tJie finding there was 
a felonious intent. Evidence is admissible of what took place 
afterwards, for the purpose of showing the intent at such 
time. If the finder of goods at the time he found them did 
not intend to steal them, but the intention to steal them 
came on him subsequently, this is not larceny. (2 Euss. on 
Crimes, 193.) 

• If a man finds Is. in the highway and appropriates it to 
his own use, not knowing to whom it belongs, nor having 
any means of ascertaining the fact, he is not guilty of steal- 
ing it ; but if he had seen a person drop the shilling and 
immediately picked it up and appropriated it, having the 
means of communicating with such person, he might be 
found guilty of larceny. So, if a person picks up a purse 
on the highway, with the owner's name and address on it, 
he might come within the above rule and be found guilty 
of stealing it. So, if a person find a cheque in the street 
and takes it and cashes it and appropriates the money to his 
own use, he may be found guilty of larceny. 

If a servant find bank notes of his master's in the pas- 
sage of the master's house, the servant should take the same 
to his master to know whether the same are his. The ser- 
vant should not appropriate them to his own use ; if he does 
he may be found guilty of larceny. (2 Euss. on Crimes, 189.) 
So, if the servant of a railway company take goods left by a 
passenger in a railway carriage and appropriates them to his 
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Pabt VIII own use, he may be found guilty of larceny ; he should take 
them to the proper office or place for leaving lost luggage. 
If a person goes to a shop to make purchases, and, by mis- 
take, leaves his purse on the counter, the owner or servant 
in the shop could not treat it as lost property, for before a 
person can appropriate a thing innocently he must believe it 
to be lost in the sense that the owner does not know where 
to find it. 
Husband The Criminal Code Commissioners, at p. 28 of their report, 
stealing state that : — " By the present law a husbatid or wife cannot 
"^^^^tf ^^^^ from his wife or her husband, even if they are Hving 
property. ^^^^ ^j^^ ^^ Kenny, 46 L. J. M. C. 156), although, by recent 
statutes, the wife is capable of possessing separate pro* 
perty." (Sed query, whether the 83 & 34 Vict. c. 93 (The 
Married Women's Property Act, 1870), s. 11, does not 
apply.) 

If a man elopes with another's Wife, taking also some of 
the husband's goods, he may, if the facts show that he in- 
tended to appropriate the goods to his own use, be found 
guilty of larceny. {R. v. Kenny, 18 Cox C. C. 897.) 
Difference If a person, by false pretences, with intent to de&aud, 
between obtain the possession only of goods and afterwards fraadn- 
j^J^ lently convert them to his own use, he is guilty of larceny; 
pretences. ^^^ ^ ^^^ property in the goods passed as well as the 
possession, he is gmlty of false pretences and not of larceny. 
The rule upon this subject is, that if the owner, under sudi 
circumstances as the above, part with the possession only 
of the goods, retaining the right of property, the offence is 
larceny ; but if he part not only with the possession but 
with the right of property, the offence is not larceny but 
false pretences. (2 Buss, on Crimes, 147.) 

If a person, with intent to defraud, and with no intention 
of paying for his dinner, goes into a restam*ant and dines, 
he is not guilty of larceny of the food he eats for dinner, 
because the property in the same passed to him ; but if in 
such a case the circumstances are such that it can be in- 
ferred, either from what was said or done by him or from 
his conduct, that he pretended that he was ready and wil- 
ling and able to pay for his dinner, he may be found guilty 
of obtaining the food he had for his dinner by false pre- 
tences. A false pretence may be by acts or conduct as well 
as by words, and if it be shown, as is ordinarily the case, 
that the dinner was to be paid for immediately, and that 
such fact was known to the party dining, the ordering the 
dinner may be some evidence that he pretended that he 
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was ready and able to pay for it. Of course, in order to Cmip. 
convict him of the false pretence, it must be shown that XXXTI. 
he was not able to pay and that he had an intention to de- — "-— 
fraud. A person cheating a landlord as above, though not 
guilty of larceny of the food eaten by him at his dinner, 
would be guilty of larceny if he stole the knife or fork 
which he had for the purpose of eating his dinner, as he 
had only the custody or possession of such articles and no 
property in them, and perhaps he might be guilty of larceny 
if he took away some of tiie eatables in his pocket, if it 
was only intended by the landlord that the property should 
pass in the food eaten at the dinner* 

If a shopman receives money for his master in his 
master's shop and embezzles it before it reaches the till or 
other repository, the offence is not larceny but embezzlement, 
but if the money be taken afterwards it is larceny ; in order 
to constitute the latter offence in such a case there must be 
a possession in the master other than the mere corporal pos- 
session by the servant as such. (2 Buss, on Crimes, 828.) 
The distinction between larceny and embezzlement is not now 
of much practical importance, as a person indicted for 
embezzlement may be found guilty of larceny or larceny as a 
clerk and vice versd. See 24 & 25 Vict. c. 96, s. 72. 

The prisoner was employed as a country traveller. It was 
his duty to collect outstanding accounts, and to remit the 
money so collected ** at once," to his employer in Middlesex. 
Tlie prisoner collected an account at York which he never 
remitted, the prisoner subsequently sent a letter from Don- 
caster to his employers, which they received in Middlesex, 
and which amounted in effect, as the jury found, to a denial 
of the collecting of the money at York : — Held, (Huddle- 
STON, B. di88»), that in an indictment against the prisoner for 
embezzling the money so collected at York, the venue was well 
laid in the county of Middlesex. (R. v. Rogers, 47 L. J, M. 0. 
11.) It is submitted that this case was wrongly decided that 
the view of the case taken by Huddleston, B. was the correct 
one, and that neither the offence nor any part of it was 
committed in the county of Middlesex. — The offence in this 
case was the prisoner stealing or fraudulently appropriating 
to his own use the monies received on account of his em- 
ployers ; the prisoner never was either actually or construc- 
tively in Middlesex from the time he received the money until 
he was arrested, therefore he could not have stolen or 
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PabxYIII appropriated the money in that county, the letter written by 
— — - the prisoner was evidence from which it might be inferred 
that the prisoner stole or appropriated the money in the place 
where he was, viz., Yorkshire ; — non-accounting for, or denial 
of the receipt of, money received by a servant on account of 
his employer is no offence, it is only evidence tending to prove 
that the servant has committed the offence of embezzlement. 
(See 2 Bnss. on Crimes, p. 886, E. v. Treadgood^ 48 L. J. 
M. C. 102.) 

Fahe Pretences. 

A false pretence within 24 & 25 Yict. c. 96, s. 88, may be 
by act or conduct as well as by words. (2 Buss, on Crimes, 
548.) A man may pretend to be a barrister by putting on a 
barrister's wig and gown. A false pretence within the 
statute must be that a fact exists or did exist, — a pretence or 
promise that a party will do an act is not within the statute, 
thus a promise to pay for goods on delivery is not such a 
pretence. 

A man who makes and gives a cheque for the amount of 
goods purchased on a ready money transaction, saying that 
he wishes to pay ready money, makes a representation that 
the cheque is a good and valid order for the amount inserted 
in it ; and if such person has only a colourable account at the 
bank on which the cheque is drawn without available assets 
to meet it, and has no authority to overdraw, and knows that 
the cheque will be dishonoured on presentation, and intends 
to defraud, he may be convicted of obtaining such goods by 
such false pretence. (E. v. Hazelton, 44 L. J, M. C. 11.) 
In this case, amongst other false pretences, the indictment 
charged that the accused pretended that a certain paper writing 
which he produced and delivered to the prosecutor then was 
a good and valid order for the pa3anent of money, to wit £5. 

In payment of goods the prisoner filled up a banker's 
cheque and gave to the seller. The prisoner's name was 
Bobert Martin, but he signed the cheque in the name of 
William Martin. The seller took the cheque as that of the 
prisoner without noticing the alteration in the christian name. 
Upon presentation at the bank, where the prisoner had no 
assets, the cheque was dishonoured on the ground that the 
signature was not that of any customer of the bank. The 
prisoner having been convicted on an indictment for forgery, 
the court quashed the conviction, as this was not a forgeiy 
Lut a case of false pretences. {R, v. Robert Martin ^ 14 Cox 
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* 

•C. C, 875), et per Cogebubn, C. J. " The conviction must be Chap. 
•qnashed. This case is concluded by authority. In Dunn's ^^^^^' 
Case^ (1 Leach C. C. 57), the judges agreed that in all 
forgeries the instrument supposed to be forged must be a 
false instrument in itself, and that if a person give a note 
entirely as his own, his subscribing it by a fictitious name 
will not make it forgery, the credit there being given to him- 
self without any regard to the name or without any relation 
to a third person. That exactly applies to this case." 

A prisoner was charged with obtaining a prize in a 
certain swimming race by false pretences. He obtained his 
competitors ticket for the race by representing himself to be 
^ member of a certain club, and by a letter purporting to be 
written by the secretary of that club. On the faith of these 
representations, which turned out to be false, he was allowed 
20 seconds start in the race, and won the prize. — Held, by 
the Common Serjeant, after consulting Stephen, J., that the 
false pretences were too remote (U. v. Lamer, 14 Cox C. C. 
496) : sed qtiery see 2 Euss. on Crimes. 553, — the pretence was 
^ continuing one and made for the purpose of obtaining the 
prize. 

Ringing the changes is in general the offence of false 'Rrngtag 
pretences and not larceny, as the property in the money *he 
:fraudulently obtained was intended to pass, — thus, if the ® '^S®** 
prisoner asked change for a sovereign, and the proper change 
was given to him and he afterwards obtained another shilling 
by the fraudulent pretence that the change given him was 
short by that amount, the offence committed is false pretences, 
as the property in the shilling was by the prosecutor 
intended to pass. If a person asks for change for a piece of 
money and does not give the same to the person of whom he 
asks change, he may be guilty of larceny of the change, as it 
may be considered diat ihe property in the change was not 
intended to pass until the piece of money was given. (Arch. 
€rim. Pleadg. 859.) 

It is not necessary to prove all the false pretences alleged ^^^?^ 
in the indictment — it is sufficient to prove part of them if the ^ten^es. 
property was obtained by means thereof. 

A person may be found guilty of an attempt to commit this Attempt to 
oflence where the property is not actually obtained by him, ^^^ 
but in this case he cannot be sentenced to hard labour. 

If upon the trial of a person indicted for false pretences Where 
under the 24 & 25 Vict. c. 96, s. 88, it is proved that he Iwceny 
obtained the property in question in any such manner as to P^ved. 
amount in law to larceny, he is not by reason thereof entitled 
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PabtVIII to be acquitted of each misdemeanor ; and no person tried for- 
such misdemeanor is liable to be afterwards prosecuted for 

larceny upon the same facts. (2 Buss, on Crimes, 524. See 

aiite, p. 126.) 

PetU Treason* 

Petit treason was a breach of the lower allegiance of private 
and domestic faith ; and considered as proceeding from the 
same principle of treachery in private life as would have led 
the person harbouring it to have conspired in public against 
his Uege lord and sovereign. At common law the instances of 
this kind of crime were numerous and involved in some 
uncertainty (1 Hale, 876) ; but by the 25 Edw. 8, s. 5, c. 2, 
they were reduced to the following cases : — 1. Where a 
servant killed his master. 2. Where a wife killed her 
husband. 8. Where an ecclesiastical person killed his 
superior, to whom he owed faith and obedience. The 
principles relating to wilftd murder were also applicable to 
the crime of jtetit treason, which, though it appears to have 
been sometimes regarded differently, was substantially the 
same offence as murder, differing only in degree. It was 
murder aggravated by the circumstance of the allegiance, 
which the murderer owed to the deceased ; and in conse- 
quence of such circumstance, the judgment upon a conviction 
was more grievous in one case than in the other, though m 
practice no material difference was made in the manner of the 
execution. (See 1 Buss, on Crimes, 644.) 

By 9 Geo. 4, c. 81, s. 2, every offence which before the 
passing of the Act would have amounted to petit treason, 
shall be deemed murder only. 

Benefit of Clergy (a). 

Benefit of clergy was first established through the influence 
of the clergy who contended for the exemption of clergymen 
from criminal process in the secular courts. The principal 
argument upon which they founded this exemption was tho 
text of scripture, " Touch not mine anointed, and do my 
prophets no harm." (Keilw. 181.) This right was first 
allowed by the canon law and was recognised and confirmed 
by different statutes. In the first instance the allowance of 
clergy was a privilege, which a priest might claim when 
arraigned for felony, to be delivered to the ordinary to make 
purgation of the ofience. This right was extended to all who 



(a) See 1 Chit. Crim. Jjvlw, 666 ; 4 Blac. Com. 
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Tead, as clerks, which at one time was the test or trial Chap. 
whether they were clerks or not. In those days of ignorance XXXVI. 
and superstition, reading was a mark of great learning, and a 
man who could read was accounted a clerk. This test of 
jreading was abolished by 5 Ann, c. 6, s. 2. By the common 
law this right was allowed in almost all capital felonies, but 
it was not allowed ia petit larceny nor in misdemeanors. It 
was not allowed in high treason, nor was it allowed to one 
who could by no possibility be a priest, as a woman. 

By different statutes passed from time to time the law 
relating to benefit of clergy was modified and altered, and in 
murder and other atrocious cases the benefit of it was taken 
-4iway. During certain periods in certain cases a party who 
'Obtained the benefit of clergy, though he escaped the punish- 
ment of death, was punished in different ways by the 
temporal courts. At times a difference was made in the 
mode of proceeding where benefit of clergy was prayed by a 
person actually in holy orders and a layman. In some cases 
laymen (and during the reign of Hen. 8, the clergy) were, 
when allowed benefit of clergy, burnt in iiie hand, &c. 

A person might claim the benefit of clergy by plea or it 
-seems at any time after verdict, even under the gallows. 
^Com. Dig. Justices, 716.) It was in general allowed after 
verdict by way of arresting the judgment. 

When benefit of clergy was allowed and the clerk was 
delivered to the ordinary to make purgation, the same was 
effected by a canonical trial. This trial was held before the 
bishop in person, or his deputy, and by a jury of twelve 
elerks ; and then, first the party himself was required to 
make oath of his own innocence ; next there was to be the 
oath of twelve compurgators, who swore they believed he 
spoke the truth ; then witnesses were to be examined upon 
oath, but on behalf of the prisoner only ; and lastly, the 
Jury were to bring in their verdict upon oath, which usually 
acquitted the prisoner ; otherwise, if a clerk, he was degraded, 
or put to penance. By this purgation the party was, where 
he had forfeited same, restored to his credit, hia liberty, his 
lands, and his capacity of purchasing .^resh, and was 
entirely put in the position of an innocent man. It must be 
remembered that at this time, as mentioned antej a person 
attainted of felony, forfeited his lands and goods, &c., and 
incurred certain incapacities. 

If the clerk was delivered to the ordinary absque purgatione 

/adenda^ which was sometimes the case when the guilt was 

very atrocious, the clerk convict could not make purgation, 

but was to continue in prison during life, and was incapable 

o 
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Pabt YIII of acquiring any personal property or receiving the profits ot 
his lands, unless the king pardoned him. 

Bat as above mentioned by different statutes for certain, 
offences, when a party was allowed his clergy, although he 
escaped the punishment of death, he was punished by the 
temporal courts and not delivered over to the ordinary. 

By 7 & 8 Geo. 4, c. 28, s. 6, benefit of clergy with respect 
to persons convicted of felony is abolished. 

The following is the form of a judgment of allowance of 
clergy to a clerk actually in holy orders (a): — 

And because it appears to the court here, by the certificate of the 
bishop, &c., (or " by the letters testimonial of the bishop/') that the- 
said C. D. is a clerk in holy orders ordained, to wit, in the order of 
a , therefore it is considered by the court that be be delivered 
according to the form of the statute in this case made and provided^ 
without burning. 

The following is li form of judgment of allowance of clergy 
when he is ordered to be burnt in the hand : — 

Whereupon it is then and there inquired by the court of our said lord 
the king of the said C. D. if he have or know anything to say for him- 
self why the court of our lord the king here should not proceed to* 
judgment and execution against him upon the verdict aforesaid ; and 
thereupon the said C. D. says that he is a clerk, and prays that the 
benefit of clergy may be allowed him in this behalf, and the book being 
given to the said C. D., he reads {b) as a clerk, whereupon it is con- 
sidered by the court here that the said C. D. be burnt in his left hand,, 
and be delivered, and the execution is accordingly entered, and let him 
instantly be branded in his lett hand, and be delivered according to the 
form of the statute. 

The following is the form of entry where a layman pray& 
his cler^^y and it appears he had it before : — 

If a layman prays his clergy, and it ajppear of record, that he had it 
before, then the entry is et quia per inspecHonem recordi oordm domuM^ 
reffe hie miasi, ^c, quod alithr idem J. 8. indictatua existU, ^c, setting 
out the effect of the record, &c., qudd ipse eat eadem persona, Sfc, koc^ 
idem J. S. non dedicit^ ideb cmaideratum eat, quod privilegium clericeUe 
eidemJ. 8. non allocfitur, Sfc, quod auapendatur per collum quouaque, IS^c. 

And so if he prays his clergy [and cannot read], et tradito ei per- 
curiam libro idem, J. S. non legit ut clericua, ideb conaiderat' eat, qudd 
Muapendatur per collum, quouaque mortuua fuerit, (2 Hale, 396.) 

Fr€Bmunire. 

Framunire, so called from the words of the writ prepara- 
tory to the prosecution thereof,* ^^prcnimmre (c) facias 



(a) 2 Hale, 396; 1 Chit. Crim. Law, 688. See 4 Hen. 7, c 13. 

(b) The idle ceremony of reading was abolished by 5 Ann, c 6, s. 2. 

(c) For prcamoniH : to be forewarned. 
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A, B," — cause A. B. to be forewarned that he appear before Chap. 
us to answer the contempt wherewith he stands charged, XXXVI. 
which contempt is particularly described in the preamble 
of the writ. It originated in the exorbitant power 
formerly claimed and exercised in England by the Pope. 
The offence originally was the introduction of a foreign 
power into this land and creating imperium in imperio, by 
paying that obedience to papal process which constitutionally 
belonged to the King alone. 

The penalties of pramunire were by statute from time to 
time attached to other heinous offences. 

The punishment for this offence was '* that from the con- 
viction the defendant shall be out of the King's protection, 
and his lands and tenements, goods and chattels, forfeited 
to the King ; and that his body shall remain in prison at 
the King's pleasure or during life." (1 Inst. 129.) 

Prosecutions upon a prcetnunire are almost unheard of in 
our courts, — ^they are now obsolete. There is only one in- 
stance of such a prosecution in the State trials, in which case 
the penalties of a pramunire were inflicted upon some persons 
for refusing to tal^e the oath of allegiance in the reign of 
Chas. 2. (Harg. St. Tr. 2 Vol. 468.) 



o2 
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PABTVni GHAFEEB XXXVn. 

SUlOiABT JUBISDIOnON ACT, 1879* 

Summary trial of children for indictahle offences over 

7 and under 12 - - • - - - ?• 298. 

Summary trial, with cofuent, of young persom be^ 

tween 12 and 16 p. 2dL 

Summary trials with consent, of aduU of the age of 

16 or upwards ------ p, 295. 

Summary conviction on plea of guilty of adtdt • p. 296. 

Restriction an summarily dealing with aduU - - p* 297. 

Local jurisdiction of court under this Act - - p- ^97. 

BigJU to claim trial by jury in case of o fences other- 
wise triable summarily - - - • - p. 298. 

Forms of proceedings ------ p. 299. 

Summons of witnesses out of jurisdiction- - ~ P« 3^* 

Summons or warrant not avoided by death of justice" p. dOl. 

Bail of person arrested without a warrant - ~ P* 3^^* 

Where court to sit — when an open court - - ■ P- 801. 

Regulations as to indictable offences dealt with sum^ 

marUy ••P- ^* 

Proof by declaration of service of process, dc, - - ?• 308. 

Power to remand - - - - - p. 304. 

Restriction on punishment of ehUd under 12 • - p* 304. 

Imprisonment in case of cumulative sentences - - p« 304. 

Discharging accused without punishment^ • - p* 305. 

Scale of imprisonment for non-payynent of money - p. 305. 

Payment by instalment, dc, of motiey * - * P- 306. 

CostS' -.--.-.-p. 806. 

Dealing with property taken from accused - - p- 307. 

Recognizances — giving security under the Act, de, - p. 307. 

Warrants of commitment, dc. - - - - p- 307. 

Stating special case •-•--. p. 808. 

Miscellaneous clauses ------ p. 808. 

Meaning of expressions in Act - - - - p- 309. 

General definitions, application, andconstructionof Act p. 310. 

Schedtde --------p. 811. 

In this chapter will be noticed some of the principal pro- 
visions in the 42 & 48 Yict. c. 49 (the Summary Jurisdic- 
tion Act, 1879), as to summary conviction by justices for 
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indictable offences ; and first it shonld be mentioned tbat Chap. 
in this Act a court of summary jurisdiction means any jus- ^^^^^^^- 
tice or justices of the peace, or other magistrate, by what- 
ever name called, to whom jurisdiction is given by or who 
is or are authorized to act under the Summary Jurisdiction 
Acts (a) or any of them. 

Sect. 10. " (1.) Where a child (b) is charged before a court ^^^ 
of summary jurisdiction (a) with any indictable offence other ^^^^^ 
than homicide, the court, if they think it expedient so to do, for indict* 
and if the parent or guardian of \he child so charged, when able of- 
informed by the court of his right to have the child tried fences, 
by a jury, does not object to the child being- < lcali -with P^^^***^ 
summarily, may deal summarily with the offence, and inflict parent or 
the^same description of punishment as might have been in- goardiao. 
flicted had the case been tried on indictment : 
Provided that — 

(a.) A sentence of penal servitude shall not be passed, 

but imprisonment shall be substituted therefor; and 

(b.) Where imprisonment is awarded, the term shall not 

in any case exceed one month ; and 
(c.) Where a fine is awarded, the amount shall not in 

any case exceed 40s. ; and 
(d,) When the child is a male the court may, either in 
addition to or instead of any other punishment, 
adjudge the child to be, as soon as practicable, 
privately whipped with not more than six strokes 
of a birch rod by a constable, in the presence of 
an inspector or other officer of police of higher 
rank than a constable, and also in the presence, if 
he desires to be present, of the parent or guardian 
of the child. 
(2.) For the purpose of a proceeding under this section, 
the court of summary jurisdiction, at any time during the 
bearing of the case at which they become satisfied by the 
evidence that it is expedient to deal with the case sum- 
marily, shall cause the charge to be reduced into tferntii!^ 
and read to the parent or guardian of the child, and then 
address a question to such parent or guardian to the follow- 
ing effect : ''Do you desire the child to be tried by a jiury, 
and object to the case being dealt with summarily ? !' with 
a statement, if the court think such statement desirable for 
the information of such parent or guardian, of the meaning 
of the case being dealt with summarily, and of the assizes 



(a) See post, p. 810, meaning of this expressioiu 
{b) See pott, p. 309, meaning of this expressioD* 
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Past Yin or sessions (as the case may be) at which the child will be 
tried if tried by a jury. 

(8.) Where the parent or guardian of a child is not pre- 
sent when the child is charged with an indictable offence 
before a court of summary jurisdiction, the court may, if 
they think it just so to do, remand the child for the purpose 
of causing notice to be served on such parent or guardian, 
with a view, so far as is practicable, of securing his attendance 
at the hearing of the charge, or the court may, if they 
think it expedient so to do, deal with the case summarily. 

(4 ) This section shall not prejudice the right of a court 
of summary jurisdiction to send a child to a reformatory or 
industrial school. 

(5.) This section shall not render punishable for an offence 
any child who is not, in the opinion of the court before whom 
he is charged, above the age of 7 years and of sufficient 
capacity to commit crime.*' (See antSj p. 7.) 

Forms of conviction, &c., under this section will be found 
in the Appendix. 
SnmmaTy Sect. 11 '* (1.) Where a young person (a) is charged before 
trial with a court of summary jurisdiction with any indictable offence 
S'^un specified in the first column of the First Schedule (6) to Uiis 
penooB^ Act, the court, if they think it expedient so to do, having 
(jQTenile regard to the character and antecedents of the person charged, 
offenders), the nature of the offence, and all the circumstances of the 
case, and if the young person charged with the offence, when 
informed by the court of his right to be tried by a jury, con- 
sents to be dealt with summarily, may deal summarily with 
the offence, and in their discretion adjudge such person, if 
found guilty of the offence, either to pay a fyie not exceeding 
£10, or to be imprisoned, with or without hard labour, for 
any term not exceeding 8 months ; and if the young person 
is a male, and, in the opinion of the court, under the age of 
14 years, the court, if they think it expedient so to do, may, 
either in substitution for or in addition to any other punish- 
ment under this Act, adjudge such young person to be, as 
soon as practicable, privately whipped with not more than 12 
strokes of a birch rod by a constable, in the presence of an 
inspector or other officer of police of higher rank than a con- 
stable, and also in the presence, if he desires to be present, 
of the parent or guardian of such young person. 

(a) This means a person who, in the opinion of the eonrt b«for» 
whom he is brought is of the age of 12 years and oader the «ge of 1€» 
ee sect. 49, post^ p. 309. 
(fr) See this schedule, pos$, p. 811. 
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(2.) For the purpose of a proceeding under this section, Chap. 
"the court, at any time during the hearing of the case at which ^^XVII. 
they hecome satisfied by the evidence that it is expedient to * 

•deal with the case summarily, shall cause the charge to be 
reduced into writing and read to the young person charged, 
4ind then address a question to him to the following effect : 
* Do you desire to be tried by a jury, or do you consent to 
the case being dealt with summarily ? ' with a statement, if 
the court think such statement desirable for the information 
^)f the young person to whom the question is addressed, of 
the meaning of the case being dealt with summarily, and of 
the assizes or sessions (as the case may be) at which he will 
be tried if tried by a jury. 

(3). This section shall not prejudice the right of a court of 
vsnmmary jurisdiction to send a young person to a reformatory 
or an industrial school.** 

Forms applicable to this section will be found in the 
Appendix. 

Sect. 12. "Where a person who is an adult (d) is charged Summary 
before a conrt of sumpiary jurisdiction with any indictable *"*^^j*'* 
offence specified in the second column of the First Schedule ((2) ^^ adult', 
to this Act, the court, if they think it expedient so to do, 
having regard to the character and antecedents of the person 
•charged, the nature of the offence, and all the circumstances 
of the case, and if the person charged with the offence, when 
informed by the court of his right to be tried by a jury, con- 
sents to be dealt with summarily, may deal summarily with 
the offence, and adjudge such person, if found guilty of the 

. ^o) At to the meaning of adult, see post, p. 809. 

m) See this schedule, post, p. 311. 

By the Newspaper Libel and Registration Act, 1881, 44 & 45 Vict. Summary 
*c. 60, 8. 5, " if a court of summary jurisdiction, upon the hearing of a conviction 
<4:harge against a proprietor, publisher, editor, or any person responsible for libel 
ibr the publication of a newspaper, for a libel published therein, is of against 
-opinion that though the person charged is shown to have been guilty proprietor 
the libel was of a trivial character, and that the offence may be of news- 
adequately punished by virtue of the powers of this section, the court paper, 
shall cause the charge to be reduced into writing and read to the person 
charged, and then address a question to him to the following effect : 
" Do you desire to be tried by a jury, or do yon consent to the case 
«1)eing dealt with summarily ? '' and, it' such person assents to the case 
"being dealt with summarily, the court may summarily convict him and 
.adjudge him t<) pay a fine not exceeding £50. Sect. 27 of the Sum- 
mary Jurisdiction Act, 1879, shall, so far as is consistent with the 
tenor thereof, apply to every such proceeding as if it were herein 
.enacted and extended to Ireland, and as if the Summary Juiisdiction 
Acts were therein referred to instead of the Summary Jurisdiction 
^ct, 1848." 
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PaktVIII offence, to be imprisoned, with or without hard labour, for 
' any term not exceeding 8 months, or to pay a fine not 
exceeding £20. 

For the purpose of a proceeding under this section, the 
court, at any tune during the hearing of the case at which 
they become satisfied by the evidence that it is expedient to- 
deal with the case summarily, shall cause the charge to be 
reduced into writing and read to the person charged, and 
then address a question to him to the following effect : '^ Do 
you desire to be tried by a jury, or do you consent to the case 
being dealt with summarily ? " with a statement, if the court 
think such statement desirable for the information of the 
person to whom the question is addressed, of the meaning of 
the case being dealt with summarily, and of the assizes or 
sessions (as the case may be) at which he will be tried if' 
tried by a jury." 

A form of a summary conviction under this section will 
be found in the Appendix. 
Summary gect. 18 " (1 .) "Wliere a person who is an adult (a) is charged 
convicci^ ijefore a court of summary jurisdiction with an indictable 
guilty of off<3^<26 which is specified in the first column of the First 
adult. Schedule (b) to this Act, and is not comprised in the second 
column of that schedule, and the court at any time during 
the hearing of the case become satisfied that the evidence is 
sufficient to put the person charged on his trial for the said 
offence, and further are satisfied (either after such a remand 
as is provided by this Act or otherwise) that the case is one 
which, having regard to the character and antecedents of the 
person charged, the nature of the offence, and all the cir- 
cumstances of the case, may properly be dealt with sum- 
maxny, and may be ad;qaately punished by virtue of the 
powers of this Act, then the court shall cause the charge to 
be reduced into writing and read to the person charged, and 
shall then ask him whether he is guilty or not of the charge ; 
and if such person says that he is guilty, the court shall 
thereupon cause a plea of guilty to be entered, and adjudge 
him to be imprisoned; with or without hard labour, for any 
term not exceeding 6 months. 

(2.) The court, before asking, in pursuance of this section, 
the person charged whether he is guilty or not, shall explain 
to him that he is not obliged to plead or answer, and that if 
he pleads guilty he will be dealt with summarily, and that if' 
he does not plead or answer, or pleads not guilty, he will be 

(a) As to the meaning of this expression, see post, p. 309. 

(b) See this schedule, post, p. 311. 



TRIAL OF ADULT. 297 

dealt with in the usual course ; with a statement, if the. court Chap. 
thinks such statement desirable for the information of the XXXVI L 
person to whom the question is addressed, of the meaning of 
the case being dealt with summarily or in the usual course, 
and of the assizes or sessions (as the case may be) at which 
such person will be tried if tried by a jury. The court shall 
further state to such person to the effect that he is not obliged 
to say anything unless he desires to do so, but that what- 
ever he says wUl be taken down in writing, and may be given 
in evidence against him upon his trial, and shall give him 
clearly to understand that he has nothing to hope from any 
promise of favour, and nothing to fear from any threat which 
may have been held out to him to induce him to make any 
admission or confession of his guilt, but that whatever he 
then says may be given in evidence against him upon his 
trial, notwithstanding such promise or threat. 

(8.) If the prisoner does not plead guilty, whatever he says 
in answer shsJl be taken down in writing and read over to 
him, and signed by a justice constituting or forming part of 
the court, and kept with the depositions of the witnesses, and 
transmitted with them in manner required by law, and after- 
wards npon the trial.of the prisoner xnay/if necessary, be 
given in evidence against him without further proof thereof, 
unless it is proved that the justice purporting to have signed 
the same did not in fact sign the same." 

A form of conviction under this section will be found in the 
Appendix. 

Sect. 14. " Where a person who is an adult (c) is charged Restric- 
before a court of summary jurisdiction with any indictable ^^^^^^ 
offence specified in the First Schedule (rf) to this Act, and it dealinir 
appears to the court that the offence is one which, owing to ^dth adult. 
a previous conviction on indictment of the person so charged, 
is punishable by law with penal servitude, the court shall 
not deal with the case summarily in pursuance of this Act." 

Sect. 46. ** Where a person is charged with an indictable Local 
offence mentioned in the First Schedule {d) to this Act before jurisdTo 
a court of summary jurisdiction for any county, borough or fcio°<>f 
place, and the court have jurisdiction to commit such person ^°^g- 4.t,j» 
lor trial in such county, borough or place, although the offence Act. 
was not committed therein, such court shall also have juris- 
diction to deal with the offence summarily in pursuance of 
this Act." 



(c) As to the meaning of adult, see post, p. 309. 

(d) See this schedule, post, p. Sll. 

o 8 
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PabtVIII Beet. 46. "For the purposes of the trial of any offence 
J ; pnmshable on summary conviction under this Act or nnder 
provisions ^^7 ^^^^ ^^^9 whether past or future, the following provi- 
as to local sions shall have effect — 

jmisdic- (1.) Where the offence is committed in any harbour, river, 
tionof arm of the sea, or other water, tidal or otiier, which runs 
oonrts of jjgtween or forms the boundary of the jurisdiction of 2 or 
jnrisdic? more courts of summary jurisdiction, such offence may be 
tion. tried by any 1 of such courts. 

(2.) Where the offence is committed on the boundary of 
the jurisdiction of 2 or more courts of summary jurisdiction, 
or within the distance of 500 yards of any such boundary, or 
is begun within the jurisdiction of 1 court and completed 
within the jurisdiction of another court of summary juris- 
diction, such offence may be tried by axiy 1 of such coarts. 

(8.) Where the offence is committed on any person or in 
respect of any property in or upon any carriage, cart, or 
vehicle whatsoever employed in a journey, or on board any 
vessel whatsoever employed in a navigable river, lake, canal, 
or inland navigation, the person accused of such offence may 
be tried by any court of summary jurisdiction through whose 
jurisdiction such carriage, cart, vehicle, or vessel passed in 
the course of the journey or voyage during which the offence 
was committed ; and where the side, bank, centre, or other 
part of the highway, road, river, lake, canal, or inland 
navigation, along which the carriage, cart, vehicle, or vessel 
passed in the course of such journey or voyage is the boundary 
of the jurisdiction of 2 or more courts of summary jurisdic- 
tion, a person may be tried for such offence by any 1 of such 
courts. 

(4.) Any offence which is authorised by this section to be 
tried by any court of summary jurisdiction may be dealt 
with, heard, tried, determined, adjudged, and punished as if 
the offence had been wholly committed within the jurisdiction 
of such court." 
Ki^ht to Sect. 17. (1.) ** A person when charged before a court of 
cUum trial summary jurisdiction with an offence, in respect of the com- 
ity J^'^ mission of which an offender is liable on summary conviction 
of offences ^ ^^ imprisoned for a term exceeding 3 months, and which 
otherwise is not an assault, may, on appearing before the court and 
triable before the charge is gone into but not afterwHrds, claim to be 
s'*™- tried by a jury, and thereupon the court of summary juris- 

inanly. diction shall deal with the case in all respects as if the 
accused were charged with an indictable offence and not witii 
an offence punishable on summary conviction, and the offence 
shall as respects the person so charged be deemed to be an 



FOBMS OP PROCEEDINGS. 29I> 

indictable offence, and, if the person so charged is com- Chap. 
mitted (a) for trial, or bailed to appear for trial, shall be XXXVII. 
prosecated accordingly, and the expenses of the prosecution 
shall be payable as in cases of feloiiy. 

(2.) A court of summary jurisdiction, before the charge is 
^ne into in respect of an offence to which this section applies, 
for the purpose of informing the defendant of his right to be 
ixied by a jury in pursuance of this section, shall address him 
to the following effect : " You are charged with an offence in 
respect of the commission of which you are entitled, if you 
desire it, instead of being dealt with summarily, to be tried 
by a jury; do you desire to be tried by a jury?'' with a 
statement, if the court think such statement desirable for the 
information of the person to whom the question is addressed, 
of the meaning of being dealt with summarily, and of the 
:as sizes or sessions (as the case may be) at which such person 
Tvill be tried if tried by a jury. 

(3.) This section shall not apply to the case of a child 
unless the parent or guardian of the child is present ; but 
the court shall ascertain whether the parent or guardian of 
the child is present, and if he is, shall address the above 
•question to such parent or guardian, and the claim under this 
-section may be made by such parent or guardian." 

By sect. 89 the following enactments apply to proceedings Provisions 
l)efore courts of summary jurisdiction : as to form* 

1. The description of any offence in the words of the Act, ?f P'^^^*^- 

&c., creating the offence, or in similar words, is suflS- 
cient in law ; and 

2. Any exception, exemption, proviso, excuse, or qualifi- 

cation, whether it does or does not accompany in the 
same section the description of the offence in the Act, 
&c., creating the offence, may be proved by the 
defendant, but need not be specified or negatived in 
the information or complaint, and, if so specified or 
negatived, no proof in relation to the matter so 
specified or negatived is required on the part of the 
informant or complainant ; and 

3. A warrant of commitment is not void by reason of any 

defect therein, if it be therein alleged that the offender 
has been convicted or ordered to do or abstain from 
doing any act or thing required to be done or left 
undone, and there is a good and valid conviction or 
order to sustain the same ; and 

(a) A form of warrant of commitment under this section will ba 
found in the Appendix. 
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Summons 
o£ witness 
when out 
of the 
jurisdic- 
tion of a 
court of 
suimnary 
jurisdic- 
tion (a). 



4. A warrant of distress is not void by reason only of any 

defect therein, if it be therein alleged that a convic- 
tion or order has been made, and there is a good and 
valid conviction or order to sustain the same ; and by 
this enactment a person acting nnder a warrant of 
distress has certain protection given to him where 
there is an irregularity, &c. ; and 

5. All forfeitures not pecuniary may be sold or disposed of 

in a certain manner. 
Sect. 86. '* Where a court of summary jurisdiction for any 
county, borough, or place would have power to issue a sum- 
mons to a witness, if such witness were within the said 
county, borough, or place, and such witness is believed to be 
within some other county, borough, or place in England, such 
court may issue a summons to such witness in like manner 
as if such witness were within the jurisdiction of such court ; 
and any court of summary jurisdiction for the county^ 
borough, or place in which the witness may be, or be 
beheved to be, may, on proof on oath, or such solemn decla* 
ration as provided by this Act, of the signature to the sum- 
mons, indorse {b) the summons, and the witness, on service 
of the summons so indorsed and on payment or tender of a 
reasonable amount for his expenses, shall obey the summons,, 
and in default shall be liable to be apprehended (c) or other- 
wise proceeded against either in the county, borough, or 
place in which the summons was issued, or in that in which 
the witness may happen to be, in manner directed by the 
Summary Jurisdiction Act, 1848, as if such witness had been 
duly summoned by a court of summary jurisdiction for the 
county, borough, or place in which such witness is appre- 
hended or proceeded against." 



(a) The 44 & 45 Vict. c. 24 (the Summary Jurisdiction (Process) Act, 
1881)> makes provision for the service and execution in Scotland of pro* 
cess issued by a court of summary jurisdiction in England, and for the 
service and execution in England of process issued by a court of sum- 
mary jurisdiction in Scotland. In this Act, unless the context other- 
wise requires, "the expression ''process" includes any summons or 
irarrant of citation to appear either to answer any information or com- 
plaint, or as a witness ; also any warrant of commitment, any warrant 
of imprisonment, any warrant of distress, any warrant of pounding and 
sale, also any order or minute of a court of summary jurisdiction or 
copy of such order or minute, also an extract decree, and any other docu- 
ment or process, other than a warrant of arrestment, required for any 
purpose connected with a court of summary jurisdiction to be served 
or executed." (Sect. 8.) 

Sb) A form of indorsement will be found in the Appendix. 
c) See form of warrant in Appendix. 
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By sect. 87, a warrant or smnmons issued by a justice of the Chap. 
peace is not avoided by reason of bis dying or ceasing to bold XXXVir. 
office. 



Sect. 88. " A person taken into custody for an offence ^^^i^* 
"without a warrant shall be brought before a court of sum- avoided 
mary jurisdiction as soon as practicable after he is so taken by death 
into custody, and if it is not or will not be practicable to of justice, 
bring him before a court of summary jurisdiction within 24 ^'^ 
hours after he is so taken into custody, a superintendent or ^^^ ^^ 
inspector of police, or other officer of police of equal or ^f!!°^i 
superior rank, or in charge of any police station, shall inquire ^ithoat 
into the case, and, except where the offence appears to such a warrant* 
superintendent, inspector or officer to be of a serious nature, 
shall discharge the prisoner, upon his entering into a recog- 
nizance, with or without sureties, for a reasonable amount, 
to appear before some court of summary jurisdiction at the 
day, time, and place named in the recognizance.'* 

20. A case arising under any Act shall *' not be heard, tried. Where 
determined, or adjudged by a court of summary jurisdiction, <^^"^ of 
except when sitting in open court. ^«^^*tio 

(2.) Open court means a petty sessional court-house or an*]^ g|{^ 

occasional court-house. when au 

(8.) A petty sessional court-house means a court-house or open court, 
other place at which justices are accustomed to assemble for 
holding special or petty sessions, or which is for the time 
being appointed as a substitute for such court-house or 
place ; and where the justices are accustomed to assemble 
for either special or petty sessions at more than one court- 
house or place in a petty sessional division, means any such 
court-house or place. 

(4.) An occasional court-house means such police station 
or other place as is appointed (as hereinafter provided) to be 
used as an occasional court-house." 

(5.) Justices have power to appoint places to be used as 
occasional court-houses. 

(6.) "A court of summary jurisdiction consisting of two or 
more justices when sitting in a petty sessional court-house is 
in this Act referred to as a petty sessional court." 

(7.) Where a case arising under any Act "is heard, tried, 
determined, and adjudged by a court of summary jurisdiction 
sitting in an occasional courib-house, the period of imprison- 
ment imposed by the conviction or order of such court shall 
not exceed 14 days, and the sum adjudged to be paid by the 
conviction or order of such court shall not exceed 20s. ; and 
a justice of the peace when sitting alone in a petty sessional 
<;ourt-house shall not have power to impose any greater term 
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Past VIII of imprisonment or adjudge any larger sum to be paid than 
is above mentioned. 

(8.) An indictable offence dealt with summarily in pur- 
suance of this Act shall not be heard, tried, determined, or 
adjudged except by a petty sessional court sitting on some 
day appointed for hearing indictable offences, of which public 
notice has been given in such manner as to the justices of 
the petty sessional division seem expedient, or at some 
adjournment of such court. 

(9.) Any case arising under this Act, other than such 
indictable offence as aforesaid, and any case arising under 
any future Act which^ is triable by a court of summary juris- 
diction, shall, unless it is otherwise prescribed, be heard, 
tried, determined, and adjudged by a court of summary juris- 
diction consisting of two or more justices. 

(10.) The Lord Mayor of the city of London, and any 
alderman of the said city, and Huy metropolitan or borough 
police magistrate or other stipendiary magistrate, when 
Hitting in a court-house or place at which he is authorised 
by law to do alone, any act authorised to be done by more 
than one justice of the peace, shall, for the purposes of this 
Act, be deemed to be a court of summary jurindiction con- 
sisting of two or more justices, and also to be a court of 
summary jurisdiction sitting in a petty sessional court-house, 
and is in this Act included in the expression '* petty sessional 
court." 

(II.) A court of summary jurisdiction, when not a petty 
sessional court, may, without prejudice to any other power 
of adjournment which the court may possess, adjourn the 
hearing of any case to the next practicable sitting of a petty 
sessional court in the same manner in all respects as a justice 
is authorised to a4journ the hearing of a case under sect. 16 
of the Summary Jurisdiction Act, 1848*' (a). 

By sect. 27, where an indictable offence is under the 
circumstances in this Act mentioned authorised to be dealt 
with summarily, — 

(1.) The procedure, until the court assume the power to 
deal with such offence summarily, is the same as if 
it were to be dealt with throughout as an indictable 
offence, but when the court assume the power to 
deal with the offence summarily, the procedure is 
the same from and after that period as if the 
offence were one pnnishable on summary convie* 
tion, and the provision^ of the Acts rda Ing to 



IlegalA- 
tions 
an to in- 
•dictable 
•offences 
<ioalt ^ith 
«umma- 
arily. 



(a) U & 12 Vict. c. 48. 



PROOF OP SEBVIOE, ETC. 303 

offences punishable on summary convioiion apply Chap. 
accordingly; and XXXV U. 

{2.) The evidence of any witness taken before the court 
assumed the said power need not be taken again, 
but he must, if the defendant so require it, be re- 
called for the purpose of cross-examination ; and 

{3.) The conviction has the same effect as if it were on 
indictment, and an order (6) for the restitution of 
property may be made ; and 

{4.) <* Where the court have assumed the power to deal 
with the case summarily, and dismiss the informa- 
tion, they shall, if required, deliver to the person 
charged a copy certified under their hands of the 
order of such dismissal, and such dismissal shall be 
of the same effect as an acquittal on a trial on in- 
dictment for the offence ** (see antCf p. 125) ; and 

{5.) '* The conviction shall contain a statement either as 
to the plea of guilty of an adult, or in the case of a 
child as to the consent or otherwise of his parent 
or guardian, and in the case of any other person of 
the consent of such person, to be tried by a court 
of summary jurisdiction ; " and . 

(6.) The order of dismissal must be transmitted to and 
filed by the clerk of the peace ; and together with 
such order or the conviction, as the case may bo, 
there must be transmitted to and filed by such 
clerk the written charge, the depositions of the 
witnesses, and the statement, if any, of the 
accused. 

Sect. 41. "In a proceeding within the jurisdiction of a Vrmf by 

court of summary jurisdiction, without prejudice to any other ^declaration 

jr If ' J t '^ .' ot service 

mode of proof, service on a person of any summons, notice, ^^ process 

process, or document required or authorised to be served, hand- 
and the handwriting and seal of any justice of the peace or writing* 
other officer or person on any warrant, summons, notice, &c. 
process, or document, may be proved by a solemn declara- 
tion taken (c) before a justice of the peace, or before a 
commissioner to administer oaths in the Supreme Court of 
Judicature, or before a clerk of the peace or a registrar of a 
county court; " — any declaration purporting to be so taken is, 
until the contrary is shown, sufficient proof of the statements 
contained therein, and is to be received in evidence in any 



fb) See form of or^er in Apprndix. 



[c) See forms of declaration in App'>ncliz. The fee for taking the 
declaration is 1^. (Snm. Jar. Rules, 1830, r. 29.) 
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conrt or legal proceeding, without proof of the signature or 
of the official character of the person or persons taking or 
signing the same ; the fee for taking such declaration is 1^;. 
(S. J. Bules, 1880, r. 29), and is to be costs in the matter or 
proceeding to which it relates. 

The declaration may be in the form provided by a role 
under this Act (a), and if untrue in any material particular,, 
the person wilfully making it is guilty of wilful and corrupt 
perjury. 

Sect. 24. "(1.) Where a person is charged before a court 
of summary jurisdiction with an indictable offence, with 
which a court of summary jurisdiction has or may have 
under the circumstances in this Act mentioned power to- 
deal summarily, the court before whom such person is 
charged, without prejudice to any other power that it may 
possess, — 

(a.) May, for the purpose of ascertaining whether it is 

expedient to deal with the case summarily, either 

before or during the hearing of the case, from time 

to time adjourn the case and remand the person 

accused; and 

(&.) If such court is not at the time of the charge a petty 

sessional court, and the court think the case proper 

to be dealt with summarily, may adjourn the case 

and remand the person accused until the next 

practicable sitting of a petty sessional court. 

(2.) A person may be remanded under this section in like 

manner in all respects as a person accused of an indictable 

offence may be remanded under sect. 21 of 11 & 12 Yict. 

c. 42 (see ante, p. 64), with this addition, that where he is 

remanded to the next practigable sitting of a petty sessional 

court he may be remanded for more than 8 days." 

By sect. 15, a child {b) on summary conviction is not to 
be imprisoned for a longer period than 1 month, nor fined a 
larger sum than 40s. 

By sect. 18, ** a court of summary jurisdiction shall not, 
by cumulative sentences of imprisonment (other than for de- 
fault of finding sureties), to take effect in succession in respect 
of several assaults committed on the same occasion, impose 
on any person imprisonment for the whole exceeding six 
months." 

By sect. 16, if upon the hearing of a charge for an offence 
punishable on summary conviction under any Act, '*the court 



(a) See f onn in Appendix. 

(6) As to the meaning of " child/'' ses post, p. 809. 
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of summary jurisdiction think that though the charge is proved yyy^tt 
the offence was in the particular case of so trifling a nature 
that it is inexpedient to inflict any punishment, or any other Power of 
than a nominal punishment, — (1) the court, witiiout proceed- court to 
ing to conviction, may dismiss the information, and, if the discharge 
court think fit, may order the person charged to pay such **^®^ 
damages, not exceeding 40^., and such costs of the proceeding, pui^ii. 
or either of them, as the court think reasonable; or, — (2) the ment o). 
cotirt upon convicting the person charged may discharge him 
conditionally on his giving security, with or without sureties, 
to appear for sentence when called upon, or to be of good 
behaviour, and either without payment of damages or costs, 
or subject to the payment of such damages and costs, or 
cither of them, as tlie court think reasonable. Provided that 
this section shall not apply to an adult convicted in pur- 
suance of this Act of an offence of which he has pleaded 
guilty, and of which he could not, if he had not pleaded 
guilty, be convicted by a court of summary jurisdiction *' (d). 

Sect. 5. The period of imprisonment imposed by a court of Scale of 
summary jurisdiction in respect of the non-payment of any impnaon- 
sum of money adjudged to be paid by a conviction, or in ^^^^ *^ 
respect of the default of a sufficient distress to satisfy any ment^^* 
such sum, shall be such period as in the opinion of the court money, 
will satisfy the justice of the case, but shall not exceed in 
any case the maximum fixed by the following scale ; that is 
to say, 

Where the amount of the sum or sums of The said period 

money adjudged to be paid by a con- shall not 

viction, as ascertained by the conviction, exceed. 

Does not exceed 10». - - - - - 7 days. 

Exceeds lOs. but does not exceed £1 - - 14 days. 

Exceeds £1 but does not exceed £5 - - One month. 

Exceeds £5 but does not exceed £20 - - 2 months. 

Exceeds £20 ...... 8 months. 

(e) By the Newspaper Libel and Registration Act, 44 & 45 Vict. Summary 
c. 60^ 8. 4, " a court of summary jurisdiction, upon the hearing of a jurisdic- 
charge against a proprietor, publisher, or editor, or any person respon- tion for 
sible for the publication of a newspaper, for a libel published therein, libel 
may recelTc eridence as to the publication being for the public benefit, against 
and as to the matters charged in the libel being true, and as to the proprietor - 
report being fair and accurate, and published witfaput malice, and as to of news- 
any matter which under this or any other Act, or otherwise, might be paper, 
^yen in evidence by way of defence by the person charged on his trial 
on indictment, and the court if of opinion after hearing such evidence 
that there is a strong or probable jxresumption that the jury on the 
trial would acquit the person charged, may dismiss the case." 

(d) See forms to he used for the purposes of this section in the 
Appendix. 
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Such imprisonment mnst be without hard labour, except 
where hard labour is authorised by the Act on wliich the 
conviction is founded — in which case the imprisonment may, 
if the court thinks fit, be with hard labour, so that the tern 
thereof awarded do not exceed the term authorised by the 
Act. 

By sect. 7, a court of summary jurisdiction, by whose 
conviction or order any sum is adjudged to be paid, may, — 
(1.) Allow time for the payment of the same ; and 
{2.) Direct payment to be made by instalments ; and 
(8.) Direct that the person liable to pay shall be at liberty 
to give to the satisfaction of that court, or of sadi 
other court of summary jurisdiction, or such person 
as may be specified by that court, security with or 
without a surety or sureties for the payment of the 
said sum or of any instalments thereof, and sach 
security may be given and enforced in manner pro- 
vided by this Act. 
** Where a sum is directed to be paid by instalments and 
default is made in the payment of any one instalment, the 
same proceedings may be taken as if default had been made 
in payment of all the instalments then remaining unpaid. A 
court of summary jurisdiction directing the payment of a sum 
or of an instalment of a sum may direct such payment to be 
made at such time or times, and in such place or places, and 
to such person or persons, as may be specified by the coart ; 
and every person to whom any such sum or instalment is 
paid, where not the clerk of the court of summary jurisdic- 
tion, shall as soon as may be account for and pay over the 
same to that clerk." 

By sect. 28, the court dealing summarily with an indictable 
offence under this Act (the expenses of the prosecution of which 
would otherwise have been payable out of the local rate) may 
grant to any person who preferred the charge, or appeared to 
prosecute or give evidence, a certificate (a) of the amount of the 
compensation which the court may deem reasonable for his 
expenses, trouble, and loss of time therein, subject, never- 
theless, to the regulations *'made by a Secretary of State with 
respect to the payment of costs in the case of indictable 
ofiences; and the amount named in the certificate may 
include the fees payable to the clerk of the court of summary 
jurisdiction, and the fees payable to the clerk of the peace for 
filing the conviction, depositions, and .other documents 
required to be filed by him under this Act, and such other 



(a) See form in Appendix. 
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expenses as are by law payable when incnired before a com- Chap. 
miiment for trial ; and every certificate so granted shall have XXXVII. 
the effect of an order of coart for the payment of the expenses " 
of a prosecution for felony, made in pursuance of the 7 Geo. 4, 
c. 64, intituled " An Act for improving the administration of 
criminal justice in England,** and the Acts amending the 
same, and the amount named in such certificate shall be paid 
in like manner as the expenses specified in such order would 
have been paid.** 

By sect. 44, ** Where any property has been taken from a Return hj 
person charged before a court of summary jurisdiction with ^^^^ of 
any offence punishable either on indictment or on summary property 
conviction, a report shall be made by the police to such court tukenfrom 
of summary jurisdiction of the fact of such property having prisoner, 
been taken from the person charged, and of the particulars of 
such property, and the court shidl, if of opinion that the pro- 
perty or any portion thereof can be returned consistently with 
the interests of justice and with the safe custody of the person 
charged, direct such property, or any portion thereof, to be 
returned to the person charged or to such other person as he 
may direct.'* 

By sect. 42, recognizances, when fixed as to amounts, &c., Recogiii- 
by a court of summary jurisdiction, may be entered into ^""'^^^' 
oat of court, and this section states before whom they may 
be entered into. 

By sect. 9, certain powers are given to a court of 
summary jurisdiction over recognizances to appear in such 
court, &c. — they have power to declare the forfeiture, to 
cancel and mitigate the forfeiture, and to enforce payment of 
same. A court of summary jurisdiction has, also by this 
section, certain powers over recognizances for good behaviour, 
&c., entered into before such court. 

Forms of recognizances, &c., applicable to these sections 
have been prescribed by the Sum. tfur. Rules, 1880. 

By sect. 23, a person is to give security under the Act by Giving 
the deposit of money with the clerk of the court, or by an ^^^'^Yk 
oral or written acknowledgment. This section states how j^^^ ^ 
the security is to be enforced. 

Forms of acknowledgment have been prescribed by the 
Sum. Jur. Rules, 1880, applicable to this section. 

By sect. 26, an order for finding sureties may in certain 
eases be varied. A form of order for this purpose has been 
prescribed by Sum. Jur. Rules, 1880. 

Sect. 21 contains special provisions as to warrants of Warrants 
^eommitment for non-payment of sums of money and as to ®^ corojn»t- 
warrants of distress. The issuing of the warrants may be * 
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postponed, and, in certain cases, instead of issuing a distress^ 
warrant against a party he may be imprisoned. 

Sect. 48 regulates the procedure on the execution of dis- 
tress warrants. 

By sect. 88 (1.) ** Any person aggrieved who desires to* 
question a conviction, order, determination, or other pro- 
ceeding of a court of summary jurisdiction, on the ground 
that it is erroneous in point of law, or is in excess of juris- 
diction, may apply to the court to state a special case set- 
ting forth the facts of the case and the grounds on which 
the proceeding is questioned, and if the court decline to* 
state the case, may apply to the High Court of Justice for 
an order requiring the case to be stated." (2.) The applica- 
tion is to be made and the case stated within such time and 
in such manner as may be directed by rules under this Act, 
and the case is to be heard and determined in manner pre- 
scribed by rules of court ; and, subject as aforesaid, the Act 
of the 20 & 21 Vict. c. 48, intituled '< An Act to improve the 
administration of the law so far as respects summary pro- 
ceedings before justices of the peace," is, so far as it is ap- 
plicable, to apply ta any special case stated under this section. 
Nothing in this section is to prejudice the statement of any 
special case under that Act. 

By rule 17, Summary Jurisdiction Rules, 1880, an ap- 
plication under this section to state a special case must be- 
made in writing, and may be made at any time within 7 
days from the date of the proceeding to be questioned, and 
the case must be stated within 8 calendar months after the 
date of the application. 

By sect. 22, a register of certain proceedings of the court 
has to be kept, which is evidence for certain purposes. 

Sect. 29 gives power to the Lord Chancellor to make 
rules. 

By sect. 40, a case may be stated by a court of quarter 
sessions without a writ of certiorari. 

Sect. 48 states what clerk is referred to when it is stated 
an act is to be done by or to or before a clerk of a court of 
summary jurisdiction. 

Sect. 51 contains regulations for the application of Sum* 
mary Jurisdiction Acts to future Acts. 

Sect. 52 states that certain provisions of the Act shall 
not apply to proceedings taken under any Act relating to any 
of H. M.'s regular or auxiliary forces. 

By sect. 53, the Summary Jurisdiction Acts apply to pro- 
ceedings relating to the Post Office, Inland Bevenue, anct 
Customs. 
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Sect. 49. ** In this Act, if not inconsistent with the context, Caaf. 
Ihe following expressions have the meanings hereinafter re- ^^^V^^« 
spectively assigned to them — that is to say. Meaning 

The expression *' Secretary of State " means one of H. M.'s of expres- 
principal Secretaries of State : sions in 

The expression " child " means a person who, in the *^® •^^*' 
opinion of the court hefore whom he is brought, is 
under the age of 12 years : (a) 

The expression '* young person " means a person who, in 
the opinion of ^e court before whom he is brought, is 
of the age of 12 years and under the age of 16 years : 

The expression '* adult " means a person who, in the 
opinion of the court before whom he is brought, is of 
the age of 16 years or upwards : 

The expression '* person '' includes a child, young person, 
and adult, and ^so includes a body corporate : 

The expression ** guardian," in relation to a child, includes 
any person who, in the opinion of the court having 
cognizance of any case in which a child is concerned, has 
for the time being the charge of or control over such child : 

The expression *' prescribed *' means prescribed or pro- 
vided by any Act which relates to any offences, penal- 
ties, fines, costs, sums of money, orders, proceedings, 
or matters, to the punishment, recovery, making, or 
conduct of which the S. J. Acts expressly or impliedly 
apply or may be applied : 

The expression *' past Act*' means any Act passed before 
the commencement of this Act, exclusive of this Act : 

The expression ** future Act" means any Act passed after 
the commencement of this Act : 

The expression " fine " includes any pecuniary penalty or- 
pecuniary forfeiture or pecuniary compensation payable 
under a conviction : 

The expression '* county '* includes any county, riding, 
division, parts, or liberty of a county having a separate 
court of quarter sessions : 

The expression '* borough " means a borough subject to 
the provisions of the Municipal Corporations Act, 1885, 
and the Acts amending the same : 

The expression *' local rate " means as respects any county, 
borough, or place, any county rate, borough rate, or 
other local rate out of which the costs of the prosecu- 
tion of any felony committed within such county, 
borough, or place are payable : 

(a) A child under 7 cannot be g^lty of an indictable offence. See ante, p. ?• 
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Pabt ym The expressions ** stun adjudged to be paid by a convic- 
tion " and " sum adjudged to be paid by an order " re- 
spectively include any costs adjudged to be paid by the 
conviction or order, as the case may be, of which the 
amount is ascertained by such conviction or order." 
General Sect. 50. '* In this Act and any future Act, if not incon- 
definitionB gigtent vdth the context, the following expressions shall have 
fPPjj.^^^®, the meanings hereinafter respectively assigned to them — 

future "^** ^^ ^ ^*y» 

Acts. The expression " The Summary Jurisdiction Act, 1848," 

shall mean the 11 & 12 Vict. c. 48, intituled *' An Act to 
facilitate the performance of the duties of justices of the 
peace out of sessions within England and Wales with 
respect to summary convictions and orders *' : 
The expression ** The Summary Jurisdiction Acts " and 
the expression ** The Summary Jurisdiction (English) 
Acts " shall respectively mean the S. J. Act, 1848, and 
this Act and any Act, past or future, amending the S. J. 
Act, 1848, or this Act : 
The expression ** court of summary jurisdiction" shall 
mean, — 

Any justice or justices of the peace or other magistrate, 

by whatever name called, to whom jurisdiction is 

given by or who is or are authorized to act under 

the S. J. Acts or any of such Acts : 

In any future Act, if not inconsistent with the context, — 

The expression '* petty sessional court *' shall have the 

same meaning as it has in this Act : 
The expression *' occasional court house " shall mean 
such police station or other place as is for the time 
being appointed in pursuance of this Act to be used 
as an occasional court-house.'* 
By sect. 54, a court of summary jurisdiction cannot reduce 
the amount of a fine so as to affect a treaty with a foreign state. 
** This Act shall be construed as one with the S. J. Act, 
1848, so far as is consistent with the ten our of such Acts 
respectively, and, save as aforesaid, shall be subject to the 
exceptions specified in sect. 85 of the S. J. Act, 1848 *' : (a) 
'* Provided that the provisions contained in sects. 88 and 
84 of the S. J. Act, 1848, as to the Acts relating to the 
police in the metropolis and in the city of London, and re- 
lating to the powers of justices within the metropolitan police 
district shall not apply to or restrict the operation of this Act." 
This Act has not a retrospective operation. 
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construc- 
tion of Act. 



(a) The exceptions specified in this section relate to orders for the re- 
lief of the poor, &c., which section it is not worth while here to set oat 
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FIRST SCHEDULE. 



Chap. 
XXXVII. 



Indictable Oftsnces which can be dealt with sttmmabily 

UNDEB this Act. 



FiBST Column. 

Young Persons consenting and 
Adalts pleading Goilty. 



1. Simple larceny. 



2. Offences declared by any 
Act for the time being in force 
to be punishable as simple lar- 
ceny. 



3. Larceny from or stealing 
from the person. 



4. Larceny as a derk or ser- 
vant. 



5. Embezzlement by a clerk 
or servant 



Sbcond Column. 
Adalts consenting. 



1. Simple larceny, where the 
value of the whole of the pro- 

Serty alleged to have been stolen 
oes not in the opinion of the 
court before whom the charge ia 
brought exceed 408. 

2. Ofiences declared by any 
Act for the time being in. force 
to be punishable as simple lar- 
ceny, where the value of the 
whole of the property alleged to 
have been stolen, destroyed, in- 
jured or otherwise dealt with by 
the offender does not in the 
opinion of the court before whom 
the charge is brought expeed 40s^ 

3. Larceny from or stealing 
from the person, where the value 
of the whole of the property 
alleged to have been stolen does 
not in the opinion of the court 
before whom the charge is brought 
exceed 40«. 

4. Larceny as a clerk or ser- 
vant, where the value of the 
whole of the property alleged to 
have been stolen does not in the 
opinion of the court before whom 
the charge is brought exceed 40*.. 

5. Embezzlement by a clerk or 
servant, where the value of the 
whole of the property alleged to 
have been embezzled does not in 
the opinion of the court before 
whom the chaige is 1>rought 
exceed 40*. 
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Young Persons consenting and 
Adnlts pleading Guilty. 



6. Receiving stolen goods, that 
is to say, committing any of the 
offences relating to property 
specified in the 91st and 95th 
sections of the Larceny Act, 
1861 (24 & 25 Vict c. 96), or in 
either of such sections (a). 



7. Aiding, abetting, counsel- 
ling, or procuring the commission 
of simple larceny, or of an offence 
declared by any Act for the 
time being in force to be punish- 
able as simple larceny, or of lar- 
ceny or stealing from the person, 
or of larceny as a clerk or ser- 
vant. 



8. Attempt to commit simple 
larceny, or an offence declared oy 
any Act for the time being in 
force to be punishable as simple 
larceny, or to commit larceny 
from or steal from the person, 
or to commit larceny as a clerk 
or servant 



Seooitd Ck)LTrHK. 
Adnlts consenting. 



6. Receiving stolen goods, that 
is to say, committing any of the 
offences relating to property 
specified in the 91st and 95tli 
sections of the Larceny Act, 1861 
(24 & 25 Vict c. 96), (a) or in 
either of such sections, where the 
value of the whole of the pro- 
perty alleged to have been re- 
ceived does not in the opinion of 
the court before whom the charge 
is brought exceed 40«. 

7. Aiding, abetting, counsel- 
lingf, or procuring the commission 
of simple larceny, or of an offence 
declared by any Act for the time 
being in force to be punishable 
as simple larceny, or of larceny 
or stealing from the person, or of 
larceny as a clerk or servant, 
where the value of the whole of 
the property which is the subject 
of the alleged offence does not in 
the opinion of the court before 



whom the chaige is 



brought 



exceed 408. 

8. Attempt to commit simple 
larceny, or an offence declared V 
any Act for the time being in 
force to 1)6 punishable as simple 
larceny, or to commit larceny 
from or steal from the person, 
or to commit larceny as a clerk 
or servant. 



(a) By the 24 & 25 Vict. c. 96, s. 91, " whosoever shall receive any 
chattel, money, valuable security, or other property whatsoever, the 
stealing, taking, extorting, obtaining, embezzling, or otherwise diepoMg 
whereof shall amount to a felony, either at common law or by virtae ot 
this Act, knowing the same to have been feloniously stolen, taken, 
extorted, obtained, embezzled, w disposed of, shall be guilty of felony," &c. 

By s^. 95, ** whosoever shall receive any chattel, money, valnsble 
security, or other property wlialsoever, the stealing, taking obtaining, 
•converting, or disposing whereof is made a misdemeanor by this Act, 
kcowing the same to have been unlawfully stolen, taken, obtained, con- 
verted, or disposed of, shall be guilty of a mlBdemeanor/' &c« 
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This Act shall apply to any of the following offences when Chap. 
alleged to have been committed by a young person in like manner XXXVIL 

as if such offence were included in the first column of the schedule ; 

that is to say, 

(1.) To any offence in relation to railways and railway carriages 
mentioned in sects. 32 & 33 of the Act of 24 & 25 Vict, 
c. 100, intituled ^* An Act to consolidate and amend the 
statute law of England and Ireland relating to offences 
against the person'' ; and 

(2.) To any offence relating to railways mentioned in sect. 35 
of the Act 24 & 25 Vict. c. 97, intituled " An Act to 
consolidate and amend the statute law of England and 
Ireland relating to malicious injuries to property " ; and 

(3.) To any indictable offence, either under the rost Office Laws 
or prosecuted by H. M.'8 Postmaster-General ; and for 
the purpose of tnis provision the expression " Post Office 
Laws " has the same meaning as it has in the Act 7 WilL 4, 
and 1 Vict. c. 36, intituled " An Act for consolidating 
the laws relative to offences acainst the Post Office of the 
United Kingdom, and fbr regmating the judicial adminis- 
tration of the Post Office Laws, and for explaining cer^ 
tain terms and expressions employed in those l&ws/' and 
the Acts amending the same. 
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LIST OF FORMS &c 

PACK 

'Warrant where a witness has not obeyed a summons ... 817 

Warrant for a witness in the first instance 317 

Indorsement on summons to witness 318 

Warrant where witness has not obeyed an indorsed summons - 318 
Warrant to apprehend a person charged with an indictable offence 

committed on the high seas or abroad 319 

Certificate of indictment being foand 819 

Warrant to apprehend a person indicted 319 

Warrant of commitment of a person indicted .... 820 
Warrant to detaia a person indicted who is already in custody for 

another oflence 820 

Warrant of commitment of a witness for refusing to be sworn or 

to give evidence 321 

Deposition of witnesses 822 

]>eclaration as to handwriting and seal 822 

Declaration of service of summons or other document • - 322 

Recognizance to prosecute or give evidence .... 323 
Notice of the said recognizance to be given to the prosecutor and 

his witnesses 324 

Commitment of witnesses for refusing to enter into the recogni- 
zance - - - 324 

Subsequent order to discharge the witness . ^ . . . 325 

Warrant remanding a prisoner - 325 

Recognizance of bail on remand on an adjournment of examina- 
tion 326 

Xotice of such recognizance to be given to the accused and his 

sureties 327 

Certificate of non-appearance to be endorsed on the recognizance 327 
Recognizance conditioned for appearance or for doing some other 
thing, in, to, or before, or in a preceding in, a^oourt of sum* 

mary jurisdiction 327 

Declaration of forfeiture (to be indorsed on recognizance) - - 328 
Order cancelling or mitigating forfeiture of recognizance (to be 

indorsed on recognizanc^ 328 

Oral or written acknowledgment of undertaking to perform con- 
dition of forfeited recognizance 329 

Notice to principal of forfeiture of security .... 330 

Order varying order for sureties ...... 330 

Warrant to convey the accused b«.*fore a justice of the county, &c., 

in which ihe offence was committed ..... 330 

Order for payment of the constable's expenses .... 331 

p2 
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Appendix pagb 

"* • * • Certificate of consent to bail by the committing justice endorsed 

on the commitment -•• 332 

The like on a separate paper 332 

Warrant of deliverance on bail being given for a person already 

committed •••.----- 332 

Warrant of commitment -------- 332 

Gaoler's receipt to the constable for the prisoner, and jastices' order 
thereon for payment of the constable's expenses in executing 
the commitment ........ 333 

Notice to parent or guardian of child charged with an indictable 

offence before a court of summary jurisdiction - . - 334 
Summary conviction of child for indictable offence - - - 334 
Order of dismissal of child dealt with summarily for indictable 

offence -- 335 

Summary conviction (by consent) of juvenile offender for in^ct- 

able/offence --------- 335 

Order 6f dismissal of young person or adult dealt with summarily 

for indictable offence 33S 

Summary conviction (by consent) of adult for indictable offence • 337 
Summ&ry conviction (on plea of guilty) of adult for indictable 

offence -> 2S7 

Warrant of commitment where person liable to summary convic- 
tion demands trial by jury - - - - - - - 337 

Conviction where punishment is by imprisonment, no costs • * 338 
Summary conviction where person convicted is discharged con- 
ditionally on giving security to appear or to be of good 

behaviour •- 338 

Order dismissing information and directing person charged to pay 

damages ..- 339 

Order for restitution of property ----,- 339 

Warrant of commitment on a conviction where the punishment is 

by imprisonment -------- 340 

Warrant of distress where the charge is dismissed but the person 

charged is ordered to pay damages or costs or both - - 340 
Certificate of costs of prosecution of indictable offences dealt with 

summarily - 341 

Kecog^zance to keep the peace, &c. -••-•- 341 
Form of an entry of nolle prosequi ------ 342 

Call to defendant before judgment for capital offence . - - 342 

Judgment of acquittal in Q. B. 343 

Judgment for defendant on plea of pardon - - - - 343 
Old entry of judgment for defendant on special verdict on indict- 
ment for misdemeanor -343 

CircuitI •#••*-•---- 344 
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Warrant where a witness has not obeyed a suminoas (a). Affekdix 

To the constable of and to all other peace officers in Foems. 

the said [county] of 

Whereas information having been laid before the undersigned 
[one'] of Her Majesty's justices of the peace in and for the said 
' f county] ol that A.B. [dkc, as t7i the mmmons]; audit 

having been made to appear to [me] upon oath that E.F. of 
[labourer] was likely to give material evidence for the prosecution, 
I did duly issue my summons to the said E.F., reciuiring him to 
be and appear before me on at or before such 

other justice or justices of the peace for the same county as might 
then be there, to testify what he should know respecting the said 
charge so made against the said A.B. as aforesaid : And where&s 
proof hath this day been made before me upon oath of such sum- 
mons having been duly served upon the said E.F. : And whereas 
the said E.F. hath neglected to appear at the time and place 
appointed by the said summons, and no just excuse has been 
offered for such neglect : These are therefore to command you to 
bring and have the said E.F. before me on at 

o'clock in the forenoon at or before such other justice or 

justices of the peace for the same [coimfyl as may tlien be there, to 
testify what he shall know concerning tne saia charge so made 
against the said A.B. as aforesaid. 

Given under my hand and seal, this day of in 

the year of our Lord , at , in the [county] aforesaid. 

J. S. (L.S.) 

(a) This form is g^ven by 11 & 12 Viet. c. 42, Sched. L. 2. See 
.ante, p. 62. 



Warrant for a witness in the first instar^ce (&). 

To the constable of and to all other peace officers in the 

saidTcowniyJ of 

Whereas information hath been laid before the undersigned 

Eone] of Her Majesty's justices of the peace in and for the said 
county] of that [<S;c., as in summons] ; and it having been 

made to appear to [me] upon oath that E.F. of [labourer] 

is likely to give material evidence for the prosecution, and that it 
is probable uiat the said E.F. will not attend to give evidence 
without being compelled so to do ; these are therefore to command 
you to bring and have the said E.F. before me on at 

•o'clock in the forenoon at or before such other justice or 

justices of the peace for the same [county] as may then be there, to 
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Appbbtdix testify what he shall know concerning the said charge so luadfr 

' _, against the said A.B. as aforesaid. 

FOBMS. Given under my hand and seal, this day of in 

the year of our Lord , at , in the [county] aforesaid, 

J. S. (itoS.) 

(h) This form is given by 11 & 12 Vict.c. 42, sched. L. 8. 



Indorsement mi suynmons to witness wJien lie is in some other 

county (a). 

Proof on oath [or solemn declaration] having this day be^aiuade 
liefore me the undersigned that the name of J.S. to the within 
named summons subscribed is of the handwriting of the justice 
of the peace within mentioned, I authorize W.T., who brings to- 
me this summons, and all other persons by whom it may bo 
lawfully served, and aJso all constables of the \county] of 
to serve the same within the said \county\ 

Dated the day of 18 . 

(Signed) 

One of Her Majesty's justices of the peace for the \cov,'d'^\ 
of 

(a) This form is given by Sum. Jar. Rules, 1880. See ss. 36 and 4U 
of Sum. Jut. Act. 1879, anie, pp. 800, 303. 



Warrant lohere witness has iiot obeyed such indorsed summom (6). 

In the [county of petty sessional division of .] 

To eacn and all of the constables of 

A.B. has been charged for that [state shortly offence charged\, 

And it appearing that E.F. of was likely to give 

material eviaencc concerning the said charge, he was by summons 
commanded to appear before the court of summary jurisdictiou 
sitting at on day, the day of at 

the hour of in the noon, to testify what he should 

know concerning the said charge. 

And on the day of the summons was duly in- 

dorsed with an autliority to serve it within the [cmmty'] of 

And it has been proved to me the undersigned, the said E.F. 
has been duly served with the summons and a reasonable amount 
has been paid [o?* tendered^ to him for his expenses, but he has- 
neglected to appear accordmg to the summons, and has not offered 
any sufficient excuse for his neglect: 

Therefore you are hereby commanded to take the said KF. and 
to bring him and have him before the court of summary jurisdic- 
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tion sittin)^ at on day, the day of AppBNikix: 

18 , at the hour of in the ' noon, to testify what 

lie knows concerning the said charge. Fobms. 

Dated the day of 

(Signed^ 

One of Her Majesty's justices of the peace for the [cownty] 
of 

(Seal.) 
(b) This form is given by Sum. Jnr. Bules, 1880. 



Warrant to apprehend a persmi charged with an i/ndictdble offence 
committed on the high seas or abroad (c). 

For offmces committed on the high seas the vxirrant may be ikt 
Mime as in ordinary cases, but describing the offence to have been com" 
mitted '^ on the high seas, out of the body of any county of this 
i-eabn, and within the jurisdiction of the Admiralty of England.'^ 

For offences committm abroad for which the parties may be in- 
dicted in this country the warrant also may be the same as %n ordi- 
oiary casesy but describing the offence to have been committed '^ on 
land out of the United Kingdom, to wit, at , in the 

Kingdom of ," or '' at , in the East Indies," or 

^' at , in the Island of , in the West Indies," or 

as Hie case may be» 

(c) This fonn is given by 11 & 12 Tict. c. 42, sched. E. 



OertificaU of indictToent being fownd (cQ. 

I hereby certify that at [a court of oyer and terminer and 
general gaol delivery, or a court of general quarter sessions of the 
peace,] holden in and for the [county] of , at , 

in the said [cotmtylf, on , a bill of indictment was found 

by the grand jury against A.B., therein described as A.B., late 
of [labourer'], for that he [d:c., stating shortly the offence]i^ 

and that the said A.B. hath not appeared or pleaded to the saia 
indictment. 

Dated this day of 18 

J.D. 
Clerk of the Indictments on the Circuit, or 

Clerk of the Peace in and for the said [county], 

(d) This form is given byll&12Vict.c. 42, sched. F.; 8eea»/e,p.ll7. 



Warrcmt to apprehend a person indicted (e). 

To the constable of and to all other peace officers in the 

[county] of 

Whereas, it hath been duly certified by J.D., clerk of the in- 
<lictments on the circuit [or clerk of the peace of and for 
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AfFWMVJX the [county] of % that ybe^ gtating the eertificaW} t These 

~ are therefore to command you in Her Majesty's name, forthwith 

Fosxfl. f0 apprehend the said A.B., and to bring him before [me], or 

some other justice or justices of the peace in and for the said 

[eounty], to he dealt with according to law. 

Given under my hand and seal this day of , in 

the year of our Lord , at , in the [county] aforesaid. 

tf. S. (L.S.) 

(e) This form is given hyllk 12 Vict c* 42, sched. G. ; see ante, p. 117. 



Warrant of commitment of a person indicted (a). 

To the constable of and to the keeper of the [common 

gaol or house of correction] at , in the said [county] 

of 

Whereas, by [my] warrant under my hand and seal, dated the 
day of , after reciting that it had been certified 

by J.D. [&c., as in the certificate],]. I] commanded the constable of 
and all other peace officers of the said county, in Her 
Majesty's name, forthwith to apprehend the said A.B., and to 
bring him before [me], the imdersigned, [one] of Her Majesty's 
justices of the peace in and for the said [county], or before some 
other justice or justices of the peace in and for the said [county], 
to be dealt with according to law. And whereas the said A.B. 
hath been apprehended under and by virtue of the said wanant, 
and being now brought before [me], it is hereupon duly proved to 
[me] upon oath that the said A.B. is the same person who is named 
and charged in and by the said indictment. These are therefore 
to command you the said constable, in Her Majesty's name, forth- 
with to take and safely convey the said A.B. to the said [house 
of correction] at , in the said [county], and there to deliver 

him to the keeper thereof, together with this precept, and I 
hereby command you the said keeper to receive the said AB. 
into your custody m the said house of correction, and him there 
safely keep until he shall be thence delivered by due course of 
law. 

Given under my hand and seal this day of , in 

the year of our Lord . , at , in the [cou,nty] aforesaid. 

J. S. (l.8.) 

(a) This form is given by 11 & 12 Vict. c. 42, sched. H. 



Warrant to detain a person indicted who is already in custody for 

another offence (&). 

To the keeper of the [common gaol or house of coirection] at 
, in the Baidi, [county] of . . 

Whereas it hath been duly certified by J. D., clerk of the in- 
dictment on the circuit [or clerk of the peace of and for 
the county of ], that [c^c, stating the certificate] ; And 
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whereas [/ aTti] informed that the said A.B. is in your ciis- Appendix 

tody in the said icommon gaol] at , aforesaid, charged i^-ith 

some offence or other matter, and it being now duly proved upon Fobmb, 
•oath before [me] that the said A.R so indicted as aioresaid, and 
the said A.B. in your custody as aforesaid, are one and the same 
person : These are therefore to command you, in Her Majesty's 
name, to detain the said A.B. in your custody in the [commoji 
Sfaoll, aforesaid, until bv Her Majesty's writ of habeas corpus he 
shall be removed theretrom for the purpose of being tried upon 
the said indictent, or until he shall otherwise be removed or dis- 
tiharged out of your custody by due course of law. 

Given under my hand and seal this day of , in 

the year of our Lord , at , in the [county] aforesaid. 

J. S. (L.S.) 
(b) This form is given by 11 & 12 Vict. c. 42, sched. L 



JVarrant of commitment of a witness for refusing to be sworn or to 

give evidence (c). 

To the constable of and to the keeper of the [hoiLse of 

correction] at , in the said [county] of 

Whereas A.B. was -lately charged before the imdersigned, [one] 
•i)£ Her Majesty's justices of the peace in and for the said [county] of 
for that [&c., as in the sinnmons] ; and it having been made 
to appear to [me] upon oath that E.F., of , was likely to give 

material evidence lor the prosecution, I duly issued my summons to 
the said E.F., requiring him to be and appear before me on 
, at , or before such other justice or justices of 

the peace as should then be there, to testily what he should know 
concerning the said charge so made against the said A.B., as afore- 
.said ; and the said E.F. now appearing before me [or being 
brought before me by virtue of a warrant in that behalf, to testify 
as aforesaid], and bemg required to make oath or affirmation as a 
witness in that behalf, hatn now refused so to do [or being duly 
.sworn as a witness, doth now refuse to answer certain questions 
concerning the premises which are here put to him], without 
offering any just excuse for such his refusal : These are, therefore, 
to command you the said constable to take the said KF. and him 
safely to convey to the [house of correction] at , in the 

county aforesaid, and there deliver him to the said keeper thereof, 
together with this precept ; and I do hereby command you the 
«aicl keeper of the said [Juruse of correction] to receive the said 
E.F. into your custody in the said [Iwase of correction], and him 
there safely keep for the space of days for his said con- 

tempt, unless he shall in the meantime consent to be examined 
and to answer concerning the premises ; and for your so doing 
this shall be your sufficient warrant. 

Given under my hand and seal this day of , in 

the year of our Lord , at , in the [county] aforesaid. 

J. S. (l.s.) 

(c) This form is given by 11 k 12 Vict, c.42, sched. L. 4. ; see ante p. 63* 

P 3 
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AwBWDjx DepoaUions of witnesses (a). 

1 The examination of CD., of f/amier] and E. F. 

FuuMB. to ivit. J of [labourer]^ taken on [pathjtYaa day 

of in the year of our Lord , at ,intlie 

\cowrUy] aforesaid, before the undersigned, [one'} of Her Majest/s 
justices of the peace for the said [county], in the presence and 
hearing of A.B., who is charged this day before [me], for that he 
the said A.B., on at [4*c., describing the offence a$ 

in a warrant of commitment.] 

This deponent CD. on his [oath] says as follows, F&c, stating 
the deposition of the witness as nearly as possible in the words he 
uses. When his deposition is complete, let him sign U], And this 
deponent E.F., upon his oath, saith as follows : [<hc.] 

The above depositions of CD. and E.F. were taken asid[swom] 
before me at on the day and year first above mentioned. 

J.S. 

(a) This form is given by 11 & 12 Vict. c. 44^ sched M.; see anie, p. 64. 



Declaration as to handwriting and seal (5). 

I, of , hereby solemnly declare that the signa- 

ture to the document now produced and shown to me, and 

marked , is in the proper handwriting of of 

Taken the day of ' 18 before me 

(Signed) 
One of Her Majesty's justices of the peace, or 
A Commissioner to administer Oaths in the Supreme Court of 
Judicature, or 

Clerk of the peace for the [cownfy] of , or 

Begistrar of the county court at 

{b) This form is given by Sum. Jar. Roles, 1880. See Smn. Jar. 
Act, 1879, s. 41, ante, p. 803. 



Declaration of service of summons or other document (c). 

I, of , hereby solemnly declare that I did or 

the day of , serve of 

-with the [vxirrant, summons, notice, process, or other document] now 
shown to me, and marked A., by delivering a true copy thereof 
to him [or by leaving a true copy thereof at , being his 

last [or most usual] place of abode]. 

Taken the day of 18 before me. 

(Signed) 

One of Her Majesty's Justices of the Peace, or 

A Commissioner to administer Oaths in the Supreme Court of 
Judicature, or 

Clerk of the Peace for the [cownii/] ^^f or 

Begistrar of the county court at 

. (c) This form is given by Sum. Jar. Rules, 1880; see ante, p. 803. 
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Becogniaance to 'prosecute or give evidence [d). Axvaamix. 

: Be it remem'beTed, that on the day of , in the FcHUfs. 

year of our Lord , C. D., of , in the township of 

in the said county, farmer, [or CD. of No. 2, 
«ti*eet, in the parish of , in the borough of , surgeon^. 

43f which said nouse he i^ tenant,] personally came before me, one 
of Her Majesty's justices of the peace for the said county, and 
acknowledgedhimself to owe to our Sovereign Lady the Queen the 
sum of of good and lawful money of Great Britain, to be made 

and levied of his goods and chattels, lands and tenements, to the 
use of our said Lady the Queen, her heirs and successors, if he 
the said CD. shall fail in the condition endorsed. 

Taken and acknowledged, the day and year first above men- 
tioned, at before me. J.S. 

{d) This forui is given by 11 & 12 Ylct. c. 42, sched. 0. 1 ; see ante, p. 69. 



Condition to prosecute. 

The condition of the within written recognizance is such. That 
whereas one A.B. was this day charged belore me J.S., justice of 
the peace within mentioned, for that [dbcy as in the caption of the 
depositions], if therefore he the said CD. shall appear at the next 
court of oyer and terminer or general gaol delivery [o?- at the next 
<'ourt of general quarter sessions of the peace] to be nolden in and 
for the [county] of ,* and there prefer, or cause to be 

preferred, a bill of indictment for the offence aforesaid against the 
said A.B., and there also duly prosecute such indictment, then 
the said recognizance to be void, or else to stand in full force 
and virtue. 

Conditi(m to prosecute and give evidence. 

WSame as the last form to ike asterisk,* and (hen thus : — " and there 
prefer, or cause to be preferred, a bill of indictment against the said 
A.B. for the oflfence aforesaid, and duly prosecute such indictment, 
and give evidence thereon as well to the jurors who shall then 
inquire of the said offence as also to them who shall pass upon 
the trial of the said A.B., then the said recognizance to be void, 
oi- else to stand in full force and virtue.'' 



Condition to give evidence. 

Same as the last form hut one to the asterisk,* and then thus:— 
" and there give such evidence as he knoweth upon a bill of 
indictment to be then and there preferred against the said A.B. 
for the offence aforesaid, as well to the jurors who shall there 
inquire of the said offence, as also to the jurors who shall pass 
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Atpbvdix upon the trial of the said A.6., if the eaid bill shall be found a 
~~Z true biU, then the said recognizance to be void, or eUe to stand 

FoBics, in full foj^ ^^ virtue." 



Notice of the swid recognizance to be given to the prosecutor and his 

witnesses (a), 

) Take notice/ that you CD. of are bound in 

to wit ) the sum of to apjpcAr at the next court of 

[general quarter sessions of the peace] in and for the county 
of to be holden at , in the said county, and 

then and there [prosecute and] give evidence against A.£, and 
unless you then appear there, and [ptrosecute and] give evidence 
accordingly, the recognizance entered into by you will be forth- 
with levied on you. 
Dated this day of 18 • J.S. 

(a) This form is given by 11 & 12 Vict. c. 42, sched. O. 2. 



Commitment of witness for refusing to enter into the recognizance (h). 

To the constable of and to the keeper of the [hmtse of 

correction] at in the said \county] of 

Whereas A.B. was lately charged before the undersipied, [one 
of Her Majesty's justices of the peace in and for the said [county 
of for that [4*c., as in the summons to the witness], and i 

having been made to appear to \me] upon oath that E.F. of 
was liKely to give material evidence lor the prosecution [/] duly 
issued [my] summons to the said E.P., requiring him to be and 
appear before [me] on at or before such other 

justice or justices of the peace as should then be there, to testify 
what he should know concerning the said charge so made against 
the said A.B. as aforesaid, and the said E.F. now appearing before 
[we], for bein^ brought before [me] bv virtue of a warrant in tliat 
behalf, to testify as aforesaid] hath been now examined by [m] 
touching the preniises, but being by [me] required to enter into a 
recognizance conditioned to give evidence against the said A.B. 
hath now refused so to do : Tnese are therefore to command you 
the said constable to take the said E.F., and him safely to convey 
to the [hxmse of correction] at in the [county] aroresaid, and 

there deliver him to the said keejjer thereof, together with this 
precept ; and I do hereby command you the said keeper of the 
said {jioase ofconection], to receive the said E.F. into your custody 
in the said [Jiouse of correction], there to imprison and safely keep 
him until after the trial of the said A.B. for the offence aforesaid, 
unless in the meantime such E.F. shall duly enter into such recog- 
nizance as aforesaid in the sum of pounds, before some 
one justice of the peace for the said [cownfyj, conditioned in the 
usual form to appear at the next court of [oyer and terminer or 
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general gaol delivery, or general quarter sessions of the peace], to Appendix 

be holden in and for the [county] of , and there to give 

evidence before the grand jury upon any bill of indictment which Forms. 
mav then and there be preferrea against the said A.B. for tlie 
offence aforesaid, and also to give evidence upon the trial of tlie 
said A.B. for the said offence, if a true bill should be found against 
him for the same. 

Given under my hand and seal, this day of , in 

the year of our Lord , at in the [county^ afore- 

said. 

(h) This form is given by 11 & 12 Vict, c. 42, sched. P. 1 ; see ante, 
p. 69. 



Svbsequent order to discharge the mtness (c). 

■ 

To the keeper of the [hovse of correction'] at in the 

[county] of 

Whereas by [my] order dated the day of [instant], 

reciting that A.B. was lately before them, charged before [me] for 
a certain offence therein mentioned, and that KF. having appeareil 
before me, and being examined as a witness for the prosecution in 
that behalf, refused to enter into a recognizance to ^ve evidence 
against the said A.B., and I therefore thereby committed the said 
E.F. to your custody, and required you safely to keep him until 
after the trial of the said A.B. for the offence albresaia, unless in 
the meantime he should enter into such recognizance as aforesaid: 
And whereas for want of sufficient evidence against the said A.B. 
the said A.B. has not been committed or holden to bail for the 
said offence, but on the contrary" thereof has been since dischaiged, 
and it is therefore not necessary that the said E.F. should be 
detained longer in your custody: These are therefore to order and 
direct you the said keeper to discharge the said E.F. out of your 
•custody as to the said commitment, and suffer him to go at lar^e. 

Given under [my] hand and seal this day of , i ii 

the year of our Lord , at , in the [county] afores:ii«L 

J. S. (l.s.; 

(c) This form is given by 11 & 12 Vict. c. 42, sched. P. 2. 



Warrant remanding a prisoner (d). 

To the constable of and to the [keeper of {he house of 

correction] at in the said [county] of 

Whereas A.B. was this day charged before the undersigned 

fone] of Her Majesty's justices of the peace in and for the said 
county] of for that [Sfc, as in the xcarrant to apprehend] ; 

and it appears to TTie to be necessary to remand the said A.B. : 
These are therefore to command you the said constable, in Her 
Majesty's name, forthwith to convey the said A.R to the \house of 
correction] at in the said [county\ and there to deliver him to 
the keeper thereof, together with this precept ; and I hereby com- 
mand you the said keeper to receive the said A.B. into your custody 
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Appendix jn the said hoiuie of correction and there safely keep himnntil the 

^ day of instant, when 1 hereby command you to- 

FOK3C8. i,ave him at at. o'clock in the forenoon of the 

same day before TiiCy or before such other justice or justices of the 
peace for the said [county] as may then be there, to answer farther 
to the said charge, and to be further dealt with according to law, 
unless you shall be otherwise ordered in the meantime. 
• Given under my hand and seal, this day of in 

the year of our Lord ,- at , in the [county] aforesaid. 

J. S. (L.B.) 

((f) This form is given by 11 & 12 Vict. c. 42, sched. Q. 1 ; see antey 
p. 64. 



Itecognizance ofbaU (m remand, on an adjawnimmt ofcxami- 

nation (a). 

: Be it remembered, that on the day of in the 

year of our Lord A.B. of labourer^ L.M. of 

(jrooer, and N.O. of butcher, personally came before me, 

one of Her Majesty's justices of the peace for the said [c(ntn<y], 
and severally acknowledged themselves to owe to our Lady the 
Queen the several sums following ; that is to say the said A.B. 
the sum of and the said L M. and N.O. the sum of 

each of good and lawful money of Great Britain, to be made and 
Icned of their several goods and chattels, lands, and tenements 
respectively to the use of our said Lady the Queen, Her heirs 
and successors, if he the said A. B. fail in the condition en- 
dorsed. 

Taken and acknowledged the day and year first above men- 
tioned, at before me. 

J.S. 

CoTidition. 

The condition of the within written recognizance is such, that 
whereas the within boundeu A.B. was this day [or on 
last past] charged before me, for that [dhc, as in warrant] ; And 
wl) ureas the examination of the witnesses for the prosecution in 
111 is behalf is adjourned until the day of instant, 

if therefore the said A. B. shall appear before me on the said 
day of instant, at o'clock in the forenoon, 

or before such other justice or justices of the peace for the said 
[county] as may then be there, to answer [further] to the said 
charge, and to be further dealt with according to law, then the 
Haid recognizance to be void, or else to stand in full force and 
virtue. 

(a) This form is given by 11 & 12 Vict. c. 42, sched. Q. 2; ante, 
p. 65. Sec now Sum. Jur. Act, 1879, ss. 9-42, ante, p. 307 ; and formft 
prescribed by Sum. Jur. Kules^ 1880. See forms post, pp. 827> 328. 
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FOBVS. 



Notice of suclh recognizance to he given to the accused and his Appbkdix 

sureties (6). 

: Take notice, that you ^.B. of are bound in the sum of 

and your sureties L.M. and N.O. in the sum of 
each, that you A.B. appear before nie J.S., one of Her Majesty's 
justices of the peace lor the [county] of on the 

day 01 instant at o'clock in the forenoon 

at or before such other justice or justices of the peace for 

same [cownti/] as may then be there, to answer further to the 
charge made against you by CD., and to be further dealt with 
according to law ; and unless you A.B. personally appear accor- 
dingly the recognizances entered into by yourself and sureties will 
lie forthwith levied on you and them. 
Dated this day of 18 

J. S. 

(h) This form is given by 11 k 12 Vict. c. 42, sched. Q. 3. See ittfra. 

Certificate of noTirappearance to be endorsed on the recognizance (c). 

I hereby certify, that the said A.B. hath not appeared at the 
time and place in the above condition mentioned, but therein 
liath made default, by reason whereof the within written recogni- 
zance is forfeited. 

J. S. 

(c) This form is given by 11 & 12 Vict. c. 42, sched. Q. 4. See no^v 
Sum. Jur. Act, 1879, ss. 9, 42, 26 ; ante,, p. 307. See infra. 



Itecogniaance conditioned for appearance or for doing some other thing 
iiij to, or before, or in a proceeding in, a court of summary juris- 
diction (d). 

The day of 18 

We the undersigned of of and 

of severally acknowledge ourselves to owe to our Sovereign 

Iiady the Queen the several sums following, namely, the said 
us principal, the sum of and the said and 

as suret the sum of each, to be levied on our 

.several goods, lands, and tenements, if the said tails in the 

copdition hereon endorsed. 

Signed {where not taken orally). 

A.B. 
L.M. 
N.O. 
Taken [orally] before me the day of 18 

J. P. 
One of Her Majesty's justices of the peace for the county of 

,or 
Clerk of the court of summary jurisdiction for the petty ses- 
sional division of or 

Superintendent of the police, or as ilie case may be, 
NoTE.^ — Where the recognizance m taken orally, omit the words '* the 
undersigned," and insert the word *' orally " after " taken." 
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Afpbndix Condition indorsed. 



FOBHS. 



The condition of the within written recognizance is such tliat 
if the within bounden appears before the court of siun- 

mary jurisdiction sitting at on day the 

day ot in the noon, to answer [further] to the 

charge made against him by and to be [further] dealt 

with according to law [or appears before the court of sunmiary 
jurisdiction sitting at for sentence when called upon, or 

lis the case may he\ then the said recognizance shall be void, 
but otherwise shall remain in full force. 

{d) This form is prescribed by Sum. Jur. Rules, 1880. See Smii. Jur. 
Act, 1879, 8s. 9,42, anie, p. 307. 

Declaration of forfeiture (to he indorsed on recognizance) (a). 

In the [county of petty sessional division of ], 

Before the court of summary jurisdiction sitting at 
The day of 18 . 

The said not having appeared* in accordance witli the 

said condition, this court declares that the within written recog- 
nizance is forfeited. 

(Signed) 
of Her Majesty's justices of the peace for the [county] 
of 

(a) This form is prescribed by Sum. Jur. Rules, 1880. See Sum. 
Jur. Act, 1879, ss. 9, 42, ante, p. 307. 

* Or as the case may be. 



Order cancelling or onitigating forfeiture of recognimncc (to he 

indorsed on recognizance (b). 

In the [county of petty sessional division of ]^ 

Before the court of summary jurisdiction sitting at 
A warrant of distress was on the day of issued 

for levying the sum of declared to be forfeited under the 

within written recognizance, but no goods have been sold there- 
undei\ 

And the said has applied to this court to cancel [or 

mitigate] the forfeiture of the said recognizance, and has given 
security to the satisfaction of this court for the future performance 
of the condition of the said recognizance, and has paid [or given 
security for the payment of J the costs incurred in respect of the 
forfeiture thereof [or insert sicch other condition as the cmrt may 
4hinkjust] : ^ 
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Therefore the said forfeiture is hereby cancelled [or mitigated Appendix 

to the sum of J. 

Dated the day of 18 . ^obms. 

(Sifflied) 
of Her Majesty's justices of the peace for the [county] 
of ^ ' 

(b) This form is prescribed by Sum. Jar. Roles, 1880. Sec Sam. Jar. 
Act. 1879, 8. 9, amie, p. 307. 



Oral or written achunoledgment of undertaJdiig to perform condition 

of forfeited recognizance (c). 

In the [county of petty sessional division of ]. 

A.K was by his recognizance entered into the day of 

bound in the sum of the condition of the recog-. 

nizance being that should [state condition of recognizance] : 

And de&ult naving been made in performance of this condition, 
the recognizance was on the day of declared to be 

forfeited, and the said A.B. not having paid the said sum, a war- 
rant of distress was on the day of issued for 
recovery thereof, but no goods have been sold under the warrant : 
And the said AB. has applied to the court of summary juris- 
diction sitting at to cancel or mitigate the forfeiture : 

Now, therefore, I the said AB., as principal, and we C,D. 
of and KF. of for 1, CD. of ] as sureties 

[or surety] herebv undertake that the condition of the said 
recognizance shall be duly performed [and that the said 
shall on or before the day of pay the sum of 

for costs incurred in respect of the said forfeiture] : 

And I, the said principal, and we [or 1] the said sureties [or 
surety] hereby severally acknowledge ourselves bound to forfeit 
and pay to [the clerk ofUie court or other person specified] the sum 
of ^ incase the said principal fedls to perform the condition 

of the said recognizance. 

(Signed) {where not taken orally). 

AB. 
CD. 
RF. 
Taken [orally] before me, the day of > . 

(Signed) 
One of Her Majesty's justices of the peace for the [county] of 
• 

(e) This form is given by Sam. Jar. Boles, 1880. See Saou Jar. 
Act, 1879, SB. 9, 23, auU^ p. 307. 
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Appbmdix 



Forms. 



Notice to prindpcd offoffdture of security (a). 

lu the [county of petty sessional division of ]. 

To of 

Take notice, that you have forfeited the sum of • , for 

which you were bound as principal by your undertaking, entered 
into the day of 18 , and that unless you pay 

that sum to at on or before the aay 

of next, a warrant of distress will be issued Jor the 

recovery thereof. 

Dated the day of 

Clerk of the Court of Summary Jurisdiction for the above 
[division], 

(a) This fonn is given by Sam. Jur. Rules, 1880. See Sam. Jnr^ 
Act, 1879, 8. 28, ante, p. 307. 



Order varying order for sureties (b). 

In the [county of petty sessional division of ]. 

Before the court of summary jurisdiction (being a pettj- 
sessional court) sitting at 

The day of 18 

A.B. has been under warrant of commitment, dated the 
day of and issued by this court [or the court of sum- 

mary jurisdiction sitting at 1 committed to prison for 

default in finding sureties [or a surety] in the 

And on new evidence having been produced to this court For 
on proof of a change of circumstances having been given to tnis 
court] the court thinks it just to vary in manner hereinafter appear- 
in^the order under which the said warrant was issued. 

Therefore it is ordered that the amount for which it is pro- 
posed that the sureties [or surety] of the said A.B. should be boimd 
be reduced to , or that the obligation of the said A.B. to find 

a surety [or sureties] be dispensed with [or a« may he directed], 
(Signed) 
of Her Majesty's Justices of the Peace for the [county] 
of . (Seal) 

(h) This form is given by Sam. Jar. Roles, 1830. See Sum. Jar. 
Act, 1879, 8. 26, ante, p. 307. 



IFairant to convey the accused befoi'e a justice of Hie county, cfec, t« 

which the offence woa committed (c). 

To W. T. constable of and to all other peace officers in 

the said [county] of 

Whereas A. B. of labourer^ hath this day been charged 

before the undeisigned [one] of Her Majesty's justices of the peace 
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for the said [county'] oi for that [_t^y., as in the warrant to Appendix 

ajrprehend] : And whcTcas [/] have taken the deposition of CD., 

a witness examined by [nie] in this behalf ; but inasmuch as [/] Fobms. 
um informed that the principal witnesses to prove the said offence 
against the said A. 6. reside in the [county] of C, where the said 
offence is alleged to have been committed : These are therefore to 
command you the said constable, in Her Majesty's name, forth- 
with to take and convey the said A.B. to the said [county] of C, 
and there carry him before some justice or justices of the peace in 
and for that [county], and near unto the [parisJi of DJ], where the 
offence is alleged to have been committed, to answer further to 
the said charge before him or them, and to be further dealt with 
according to law, and [/] hereby further command you the said 
constable to deliver to the said justice or justices the information 
in this behalf, and also the deposition of C. D. now given into your 
possession for that purpose, together with this precept. 

Given under my nand and seal, this day of in 

the year of our LokI , at , in the [county] aforesaid. 

J.S. [L.B.] 

(c) This form is given by 11 & 12 Vict, c.42, sched. B. 1 ; see ante, p. 70. 



Ord^ for payment of the constable^s expenses {d). 

To. R.W. esquire, treasurer of the said county of C. 

Whereas W.T. constable of in the county of A., hath 

by virtue of and in obedience to a certain warrant of J. S. esquire^ 
[one] of Her Majesty's justices of the peace in and for the said 
county of A., taken and conveyed one A.B., charged before the 
said J.S. with having [S^x., stating shortly the offence], from 
in the said county of A. to in the said county of 

C'., a distance of miles, and produced the said A.B. before 

me S.P. one of Her Majesty's justices of the peace in and for the 
«aid county of C, and delivered him into the custody of 
by [my] direction, to answer to the said charge, and further to be 
dealt with according to law ; and whereas the said W.T. hath also 
delivered to [we] the said warrant, together with the information 
in that behalf, and also the deposition of CD. in the said warrant 
mentionei, and hath proved to [me] upon oath the handwriting 
of the said J.S. subscribed to the same : And whereas [/] havir^ 
iiscertained that the sum which ought to be paid to the said W.TI 
for conveying the said A.B. from the said county of A. to the said 
county of C,and taking him before [me], is the sum of 
and that the reasonable expenses of the said W.T. in returning 
wUl amount to the further sum of making together the 

sum of . These are therefore to order you, as such trea- 

surer of the said county of C, to pay unto the said W.T. the sum 
of according to the form of statute in such case made and 

provided, for which payment this order shall be your sufficient 
voucher and authority. 

Given under m}' hand, this day ot 18 . 

J. P. 

{d) This form is given by the 11 & 12 Vict. c. 42, sched. B. 2. 
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Appendix Certificate of consent to hail hy the committing justice endorsed onth^ 

~~z: comm/itment (a\ 

Fowis. ^ ^ 

I hereby certify, that I consent to the within named A.B. being 
bailed by recognizance, himself in and [ttoo'] sureties in 

each. J. SL 

(a) This form is given by 11 & 12 Vict. c. 42, sched. S. 3. 



The like, on a separate paper (a). 

Whereas A.B. was on the committed by me to the 

\h(mse of correction'] at charged with [<5c., naming the offem 

shortlyX I hereby certify, that I consent to the said A.B. being 

bailed oy recognizance, himself in and [tioo] sureties in 

each. 

Dated the day of 18 . 

J. b« 

(a) Given by 11 & 12. Vict. c. 42, sched. S. 4. 



Warrant of deliverance on hail heing given for a prisoner already 

committed (6). 

To the keeper of the [hoiLse of coirrection] at in the said 

[county] of 

"Whereas A.B. late of Idbourery hath before \iis, tico] of 

Her Majesty's Justices of the peace in and for the said county, 
entered into his own recognizance, and found sufficient sureties 
for his appearance at the next court of oyer and terminer and 
general gaol delivery [or court of general quarter sessions of 
the peace] to be holden in and for the county of to answer 

our Sovereign Lady the Queen, for that [dhc, as in the commitmefnt] 
for which he was taken and committed to your said \house of correc- 
tion] : These are therefore to command you, in Her said Majesty's 
name, that if the said A.B. do remain in your custody in the said 
(house of correction] for the said cause, and for no other, you shall 
lorthwith suffer him to go at large. 

Given under our hands and seals, this day of in 

the year of our Lord , at , in the [coiMi^i/l aforesaid. 

J. S. (l. s.) 
J. N. (l. s.) 

(b) This form is given by 11 & 12 Vict. c. 42, sched. S. 5. 



Warrant of commitment (c). 



To the constable of and to the keeper of the \houst of 

correction] at in the said [county] of 

Whereas A.B. was this day charged before me, J. S., one of Her 
Majesty's justices of the peace in and for tlie said [county] of 
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on the oath of CD. of farmery and others, for Appbkdix 

that {d'C, stating shortly the offence]. These are therefore to com-- 

mand you the said constable of to take the said A.B. and FoBics. 

him safely to convey to the \home of correction] at afore^ 

said, and there to deliver him to the keeper thereof, together with 

this precept, and I do hereby command ^ou the said keeper of the 

said \1uyuse of correction] to receive the said A.B. into your custody 

in the said (house of correctimi\ and there safely keep him imtil he 

shall be thence delivered by due course of law. 

Given under my hand and seal, this day of in 

the year of our Lord 9 at , in the [county] aforesaid. 

J. S. (l. s.) 

(o) This form is given by 11 & 12 Vict. c. 42, sched. T. 1. 



Gaoler^s receipt to Hie constable for die prisoner^ and justice^ order 
thereo^i for payment of ihe constable s expenses in executing the 
cmnmitment (d), 

I hereby certify, that I have received from W.T., consfevble of 
the body of A.B., together with a warrant under the hand 
and seal of J.S. esq[uii*e, one of Her Majesty's justices of the peace 
for the [county] of ; and that the said A.B. was [sober, or 

as the case may he,] at the time he was so delivered into my 
custody. P. K. 

Keeper of the house of correction [or common gaol] at 

Constable's Expenses. 

£ s» d. 
For conveying the above A.B. from to 

[by railway] at per mile 

For conveying nim to and from the railway station - 
For subsistence of prisoner whilst in custody after 

commitment days at per day 

For his lodging nights, at per night 

Constable days at per day 

[One] assistant \if necessary] days at 

per day ------,- 

Total £ 



To R.W. esquire, treasurer of the said [county] of 
Whereas W.T., constable of in the county of ,. 

hath produced unto me, J. P. one of Her Majesty's justices of the 
peace in and for the said comity of (wherein the offence 

hereinafter mentioned is alleged to have been committed), the 
above receipt of P.K. keeper of the [house of correction] at : 

And whereas, in pursuance of the statute in such case made and 
provided, I have ascertained that the sum which ought to be paid 
' to the said W.T. for conveying the said A.B. from in the 

county of to the said [hov>se of correction] is 

and that the reasonable expenses of the said W.T. in returning will 
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ApFBimix amount to the further sum of maMng together the suni 

- ^ of : These are therefore to order you, as such treasurer 

FoBUS. of the said county of to pay unto tne said W.T. the said 

sum of according to the form of the statute in such case made 
and provided, for which payment this order shall be your suf&cient 
voudier and authority. 
Given under my hand, this day of 18 

^ ^ J.P. 

Keceived the day of 18 of the treasurer of 

the [county] of the sum of being the amount of 

the above order. 
£ . 

{d) This form is given by 11 & 12 Viet. c. 42, sched. T. 2. 



rr 



Notice to parent or giiardian of chUd diarged %vith an indictalde 
offence before a court of stiminary jurisdiction (a). 

In the [county of , petty sessional division of ]. 

To , of 

A.B. has been charged for that he, on the day of , 

iit [state offence], and has been remanded imtil the sittin 

of the court of summary jurisdiction at , on the 

day of , and it has been alleged that you are his pait'nt 

[or guardian], and if you desire that he be tned by a jury, and 
object to his case being dealt with summarily, you must attend 
at the hearing of the charge before that court on that day. 
Dated the day of ,18 

(Signed) 
of Her Majesty's Justices of the Peace 
for the [county] of 

(a) This form is given by Sam. Jur. Rules, 1880. See Sum. Jur. 
Act, 1879, 8. 10, ante, p. 293. 



Swm/nmry conviction of child for indictable offence (6). 

In the [county of petty sessional division of \ 

Before the court of summary jurisdiction (being a petty ses- 
sional court) sitting at 

The day of ,18 

A.B. (hereinafter called the defendant) being a child within 
the meaning of the Summary Jurisdiction Act, 1879, and above 
the age of 7 years, and of sufficient capacity to commit crime, and 
having been charged for that he on the day of , 

at [state offence] 

And the parent [or guardian] of the defendant (*) 

having been informed by this court of his right to have the ae- 
fendant tried by a jury and not having objected to the case 
being (*) dealt with summarily (f), and the court thinlring it 
expedient so to do deal with the case (f) : 
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The defendant is this day convicted before this court of the Appendix 
said offence : — ; 

And it is adjudged that he do [or be] for his said offence [pro- ^orvs. 
ceed as in oiker forms of suniTnary conviction. If tohipping ordered, 
insert eiiJier in addition to or in sttbstittUion for any other punish- 
Tiient,'] 

And it is adjudged that the defendant, being s^ male child, be, 
a^ soon as practicable, privately whipped with strokes ot' 

a birch rod by a constable, in the presence of an inspector, or 
other officer of police of higher rank than a constable, and also in 
the presence, ifhe desires to be present, of the defendant's paient 
{or guardian]. 

(b) This form is given by Sum. Jur. Bale8> 1880. See Sum. Jur. 
Act, 1879, 88. 10, 27. 

(*) (t) Omit wonls between asterisks and crosses if the parent or 
^aidian is absent, and substitute for the words between asterisks, '* Not 
having been present at the hearing of the charge, but the court thinking 
it expedient that the case be." 



Order of dismissal of child dealt with summarily for indictable 

offence (c). 

In the [county of petty sessional division of ]. 

Before the court of sununary jurisdiction (being a petty ses- 
sional court) sitting at • 

The day of , 18 . 

A.B. (hereinafter called the defendant) being a ^child within 
the meaning of the Summary Jurisdiction Act, 1879, has been 
charged on the information of , of , for that he 

on the day of [state offence^ 

And the court, in exercise of its jurisdiction, has dealt with 
the case summarily : 

And the matter of the said charge having been duly considered 
by the court, it manifestly appears to the court that the said 
charge is not proved : 

Therefore tne court doth hereby dismiss the said information. 

And it is ordered that the informant pay to the sum of 

for costs forthwith [or on the day of , 

18 ]. 

And if default is made [proceed as in conviction for fine to he 
levied by distress], 

' (c) This form is given by Sum. Jur. Bnles, 1880. See Sum. Jur. 
Act, 1879, 88. 10, 27, ante, pp. 293, 302. 



Summary conviction (by consent) of juvenile offender for indictabh 

offence («). 

In the [county of , petty sessional division of ]. 

Before the court of summary jurisdiction (being a petty ses- 
sional court; sitting at 

The day of ,18 

A.B. (hereinafter called the defendant) being a young person 
within the meaning of the Summary Jurisdiction Act, 1879, and 
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Appendix having been charged for that he on the day of , 

at [state offence], and having been informed by the court 

FoBMS. of his right to be tried by a jury, and having consented to be 
dealt with summarily, and the court thinking it expedient so to 
deal with the case : 

The defendant is this day convicted before this court of the 
said offence, and it is adjudged that he do [or be] for the said 
oifence [proceed as in other forms of sv/mmary conviction,* If whip- 
jnng ordered, insert either in addition to or in substitution for any 
other punifhrnenf]. 

And it is adjudged that the defendant, being a male under the 
age of 14 years, be, as soon as practicable, privately whipped with 
strokes of a birch rod by a constable, in the presence 
of an inspector, or other officer of police of higher rank than a 
constable, and also in the presence, if he desires to be present, of 
the defendant's parent [or guardian]. 

(d) This form is given by Sum. Jur. Bules, 1880. See Sam. Jar. 
Act, 1879, 88. 11, 12, 27, anU, pp. 294, 302. 



Order of dismissal of young person or adult dealt with summarily 

for indictable offence (a). 

In the [county of . petty sessional division of } 

Before the court of summary jurisdiction (being a petty ses- 
sional court) sitting at 

The day of ,18 

A.B. (hereinafter called the defendant) being a young person 
within the meaning of the Summary Jurisdiction Act, 1879 {or 
being an adult), heiving been charged on the information of 
, of , for that he on the day of , 

at [state offence] , add having been informed by 

the court of his right to be tried by a iury, consented to be dealt 
with summarily, and the court thought it expedient so to deal 
with the case : 

And the matter of the said charge having been duly con- 
sidered by the court, it manifestly appears to the court that the 
said charge is not proved : 

Therefore the court doth herebv dismiss the said information : 

And it is ordered that the informant pay to the defendant 
the sum of for costs forthwith, or on the day 

of 

And if default is made [proceed as in conviction for fine to he 
levied by distress]. 

(a) This form is given by Sum. Jar. Raleit, 1880. See Sam. Jur. 
Act, 1879, 88. 11, 12, 27, ante, pp. 294, 295, 302. 
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Appendix 



Summary conviction (by consent) of adxdt for indictabU offence (6). 

In the [county of , petty sessional division of .] 

Before the court of sninmary jurisdiction (being a petty ses- 
sional court), sitting at 

The day of ,18 

A.B. (hereinafter called the defendant) having been charged 
for that he on the day of , at [state offence\ 

and having been informed by the court of his right to be tried 
by a jury, and having consented to be dealt vdxh. summarily, 
-and the court thinking it expedient so to deal with the case : 

The defendant is this day convicted before this court of the 
«aid offence, and it is adjudged that he do [or be] for his said 
offence [proceed twin (ordinary forms of summary conviction], 

(h) This form is given by Sum. Jur. Rules, 1880. See Sum. Jur. 
Alt, 1879, 88. 12, 27, ante, pp. 296, 302. 
See form of order of dismissal* a»ie, p. 836. 



Summai'y conviction (on plea of guilty) of adult for indictable 

offence (c). 

Ill the [county of , petty sessional division of ]. 

Before the court of summary jurisdiction (being a petty ses- 
sional court), sitting at 

The day of ,18 

A.B. (hereinafter called the defendant) having been charged 
for that he on the day of , at [state offence]^ 

and having pleaded guilty to the said charge, and the court 
being satisfied that the case is one which may properly be dealt 
with summarily under sect. 13 of the Summary Jurisdiction 
Act, 1879 : 

The defendant is this day convicted before this court of the 
said offence, and is adjudged that he be for his said offence im- 

Srisoned in Her Majesty's prison at , and there kept to 

ard labour [if so adjudged] for the space of 
[If costs ordered, proceed as in conviction for fine with costs'], 

(c) This form is given by Sum. Jur. Rules, 1880. See Sum. Jur. 
Act, 1879, ss. 13, 27, ante, pp. 96, 302. 



JVarrant of commitment where person liable to summary conviction 

demands trial by jury (d). 

In the [county of , petty sessional division of ]. 

To each and all the constables of , and to the keeper 

of Her Majesty's prison at 

A.B. (hereinafter called the defendant) was charged [on oath 
for that he on the day of at [state offenc2\ 

Q 



FOBMS. 
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Appbitdix And the offence witli which the defendant was so charged i» 
r an offence (not being an assault), for the commission of whiwi the 

J!0Bxs. offender is liable, on summary conviction, to be imprisoned for a 
tenn exceeding three months : 

Ajid on the nearing of the charge before the court of summary 
jurisdiction, sitting at , on the day of ^ , 

the defendant appeared before the court and claimed to be tried 
by a jury: 

Therefore you are hereby conmianded, you the said constables, 
to take the defendant and convey him to Her Majesty's prison 
at , and there deliver him to the keeper thereof, together 

with this warrant ; and you the said keeper of the said prison to 
receive the defendant into your custody in the said prison, and 
keep him there until he shall be thence delivered in due course 
of law. 
Dated the day of 1 18 • 

(Signed.) (Seal) 

of Her Majesty's Justices ot the Peace 
for the [county] of , 

(d) This form is given by Sam. Jur. Bules> 1880. See Sum. Jar. 
Act> 1879> s. 17, anU, p. 298. 



.»>'«.■ 



Conviction where punishment is hy imprisonment No costs (a). 

In the [county of , petty sessional division of ]. 

Before the court of summary jurisdiction, sitting at 
The day of ,18 

A.B. (hereinafter called the defendant) is this day convicted be* 
fore this court for that he on the day of ,18 y 

at [plcux] [offence charged]. 

And it is adjudged that the defendant be for his said offence 
imprisoned in Her Majesty's prison at [there to be kept 

to hard labour] for the space of 

(Signed.) (Seal) 

of Her Majesty's Justices of the Peace 
for the [county] of 

(a) This form is g^ven by Sum. Jur. Boles^ 1880. 



Summary conviction where person convicted is discharged conditiondllif 
on giving security to appear or to be of good hefiaviour (b). 

In the [county of petty sessional division of .] 

Before the court of summary jurisdiction sitting at 
The day of 18 

A.B. (liereinafter called the defendant) is this day convicted 
before this court, for that he on the day of at 

[state offcTice] : 
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But the conrt being of opinion that the said offence was of so Appendix 
trifling a nature that it is inexpedient to inflict any punishment — — 
[or any other than a nominal punishment], and the defendant Pom^s. 
naving given security to the satisfaction of this court to appear 
for sentence when called upon [or to be of good behayiour], he is 
discharged. 

And it is ordered that the defendant pay to the said 
for damages and for costs [if so ordered] forthwith [or on 

or before the day of or by instalments of 

for every days, the first instalment to be paid on or 

before the day of next]. 

And if defSetult is made [jproceed as in conviction^ to he levied hy 
distress^ 

{b) This form is given by Sam. Jar. Bales, 1880. See Sam. Jar. 
Act, 1879, 8. 16, ante, p. 304. 



Order dismissing information and directing person charged to pay 

damages (c). 

In the [county of petty sessional division of ]. 

Before the court of summaiy jurisdiction sitting at 

The day of 18 . 

A.B. (hereinafter called the defendant) has been charged on the 
information of CD., for that he on the day of at 

[state offence]. 

And the court is of opinion that though the said charge is 
proved the offence was of so trifling a nature that it is inexpedient 
to inflict any punishment : 

Therefore tne court doth hereby dismiss the said information. 

[If payment (rf damages or costs ordered, proceed as follows^ : 

And it is ordered that the defendant pay to the informant 
for damages and for costs : 

And it is ordered that the said sums be paid forthwith [or on* 
the day of , or by instalments of for every 

days, me first instalment to be paid forthwith, or on the 
day of next] : 

And if default is made [jproceed as m form of conviction for fine^ 
to be levied hy distress], 

(e) This form is given by Sam. Jor. Eules, ISSO. S3e Sum. Jar* 
Act, 1879, B. 16, ante, p. 304. 



Order far restitution of property (i). 

In the [county of petty sessiorud dvvision oj ]. 

Before the court of summaiy jurisdiction (being a petty sessional 
court) sitting at . • 

The day of 18 . 

A^B. was charged before this court, for that Le on the 

Q 2 
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AnESDJx day of at [state offence and describe goods as vn 

~ convicHonl, and the court having dealt with the case summarily, 

FoBMB. the said A.B. has been this day convicted before this court of the 
offence with which he was so charged : 

And it is proved to this court that the said goods are now 
in the possession of of . Therefore it is hereby 

ordered that the said do forthwith restore the said goods 

to the said the owner thereof. 

(Signed) (Seal.) 

of Her Majesty's Justices of the Peace 
for the [county] of 

(d) This form is given by Sam. Jur. Bnles, 1880. See Smn. Jar. 
Act, 1879, 8. 27, ante, p. 803, s. 44, ante, p. 807. 



Warrant of commitment on a conviction where the punishment is by 

' imprisonment (a). 

In the [county of petty sessional division of ]. 

To each and all of the constables of , and to the keeper 

of Her Majesty's prison at 

A.B. (hereinafter called the defendant) has been this day con- 
victed before the court of summary jurisdiction sitting at , 
for that he on the day of 18 [state offence as in 
co^wictionX 

And it nas been adjudged by the court that the defendant be 
for his said offence imprisoned in Her Majesty's prison at 
and there kept to hard labour [if so ordered] for tne space of : 

Therefore you are herebv commanded, you the said constables, 
to take the defendant audi convey him to the said prison, and 
there deliver him to the keeper thereof, together with this warrant, 
and you the said keeper of tne said prison to receive the defendant 
into your custody in the said prison, and there to imprison him 
and keep him to hard labour [if so ordered] for the space of 

Dated the day of 18 

(Signed) (Seal.) 

of Her Majesty's Justices of the Peace 
for the [county] of 

(a) This form is given by Sum. Jar. Kales, 1880. See Sam. Jar. 
Act, 1879, ante, p. 307. 



Warrant of distress where the charge is dismissed, hut the persmi 
charged is^ordered to pay damages or costs, or both (6). 

In the [county] of petty sessional division of ]. 

The day of 18 . 

A.B. (hereinafter called the defend gnt) was charged, for that 
he on the day of at [state offence] : 



APPENDIX — ^FOUMS. 341 

And on the hearing of the said charge on the day of Apfeitdzx 

before the court of summary jurisdiction sitting at 

the court, being of opinion that though the charge was proved, the Foems. 
offence was in the particuhir case of so trifling a nature that it was 
inexpedient to inflict any punishment, dismissed the information, 
but ordered that the aefendant should pay to * for 

damages f and* for costsf : 

And it was ordered that the said sums should be paid [as in 
order] : 

{Proceed as in vxirrant of distress on conviction for fine]. 
Where no order to pay damages, omit words between asterisks.** 
Where no order to pay costs, omit words between crosses, ft 
In either case substitute " sum " for " sums." 

{h) This form is given by Sum. Jar. Rules, 1880. See Sum. Jur. 
Act, 1879, 8. 16, ante, p. 305. 



Certificate of costs of prosecution of indictable offence dealt wiiJh 

summarily (c). 

In the [county of ' petty sessional division of ]. 

Before the court of summary jurisdiction (being a petty sessional 
court) sitting at 

A.B. having been charged for that he [state svhstance of charge^, and 
the above court having in pursuance of its statutory jurisdiction 
dealt with the case summarily, and on the day of con- 

victed the.said A. B. \or dismissed the said charge] : 

It is hereby certified that the under-mentioned persons, are for 
their expenses, trouble, and loss of time in connection with the 
said chsu^ge entitled to compensation as follows : — 

£ s. d. 

CD. (prosecutor)* 

E.F. (witness) 

&c., &c. 



Total 



••• • .• 



Dated the day of 18 

(Signed) 
of Her Majesty's Justices of the Peace for the [county] 

of 

* Insert the usual particulars. 

(c) This form is given by Sum. Jur. Rules, 1880. See Sum. Jur. 
Act, 1879, s. 28, ante, p. 306. 



Recognizance conditioned to keep the peace or to he of good hehaviourf 
or not to do or com/mit some a^t or thing (d). 

We the undersigned of of and 

of , severally acknowledge ourselves to owe to our Sove- 



■•«>: 
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AvpsHDiz reicn Lady the Queen the Beyeral sums following, namely, the 

— — ' said as principal, the sum of and the said 

FosKS. and as suret ; the sum of each to be 

levied on our several goods, lands and tenements, if the said 
fiuls in the condition nereon endorsed. 

(Signed) [rchere not taken oraUy], 

A.B. 
L.M. 
N.O. 
Taken [orally] before me, the day of 18 

(Signed) 

J.P. 
One of Her Majesty's Justices of the Peace for the county of 

Governor of Her Majesty's Prison at ^ or as Ihe com 

maybe. 

Note. — ^Where the recognizance is taken orally, omit the wonls 
" the undepdgned," and insert *^ orally ** after *' taken." 

Condition indorsed. 

The condition of the within-written recognizance is such tliat 
if the within-bounden keeps the peace and is of good 

behaviour towards Her Majesty andT all her liege people, and 
especially towards of for the term of 

now next ensuing [or abstains from doing the thing forbidden, or 
as the case may be], then the said recognizance is void, but other- 
wise shall remain in full force. 

(d) This form is g^ven by Sum. Jnr. Boles, 1880. See Sum. Jar. 
Act» 1879 8. 9, ante, p. 307. 



Tite followmg is the form of am, entry of nolle prosequi; 

And now, that is to say, on , in the said sittings, 

before our said Lady the Queen herself at Westminster, conietli 
fhQ said F.C., attorney and coroner [or attorney-general, as the 
case may be] of our said Lady the Queen, before the Queen her- 
self, who for our said Lady the Queen in this behalf prosecuteth, 
and saith that the said F.C. will not further prosecute the said 
A.R on behalf of our said Lady the Queen on tne said indictment 
[or infomiationl Therefore let all further proceedings be 
altoseUier stayed here in court against him, the said A.B., upon 
the indictment aforesaid. 



Call to defendant before judgment for capital offnice (a). 

CD., hold up your hand. You have been indicted of the wilfnl 
murder of A.B., and thereupon have pleaded not guilty, and lor 
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your trial have put yourself upon God and the country, which Appkhdix 

•country hath found you guilty ; what have you now to say why 

the court should not pronounce sentence of death against you? Fobms. 

(a) See other farms, 4 Chit. Crim. Law, 364. 



JndgmerU of acgmtUU in Queen's Bench (6). 

Whereupon all and singular, the premises being seen and fully 
understood by the court of our said Lady the Queen now here, it 
is considered and adjudged by the said court now here that the 
^d Mary Woodford do depart hence without day in this 
behal£ 

(h) 4 Chit. Crim. Law, 376; U East, 511. 



Judgment for defendant on plea of pardon. 

Upon which all and singular the premises being seen, and by 
the court here understood, it is considered that the said CD. go 
thereof without day, &c. 



Old entry of judgment for defendant on epecM verdict on indictment 

for murder. 

Upon which, all and singular the premises being seen and 
understood by the court here, for that it seems to the court here, 
upon the whole matter by the verdict aforesaid, in form aforesaid 
found, that the said poisoning by taking of cantharides, and the 
said procurement of the said William to procure the said Nicholas 
to take the said cantharides in manner and form as by the said 
verdict hath been found, was not felony and wilful murder, and, 
therefore, it is considered that the said William Vaux, of the 
felony, &c., go without day. 



344 



APPENDIX. 



Afpsbdiz 



CIRCUITS {anU, p. 33). 

By Order in Council, dated 5tli February, 1876, made under 
Judicature Act, 1875, s. 23, it is ordered, amongst other tilings, 
that — 

2. The circuits shall be respectively constituted as specified in 
the 2nd column of the scheaule thereto, and the places where 
assizes may be held shall be the places at which assizes have 
hitherto been held. 

3. Nothing in this order shall affect the provisions of an Order 
in Council made on the 4th day of May, 1864, relating to the 
division of the county of Lancaster into three divisions, or the 
provisions of an Order in Council made on the 10th day of June^ 
1864, as amended by an Order in Council made on the 9th day of 
July, 1864, relating to the division of the county of York into 
two divisions. 

4. The North and South Wales Circuit shall be divided into 
two divisions, the North- Wales division and the South- Wales 
division ; and such divisions shall be respectively constituted as 
specitied in the 2nd column of the said scnedule. 

5. The county ot Surrey shall not be included in any circuit, 
but conmiissions shall be issued not less often than twice io/ 
every year for the discharge of civil and criminal business 
therein. 

SCHEDULE. 



Name of Circuit 



Northern Circuit. 



North Eastern Cir- 
cuit. 



Midland Circuit. 



Constitution of Circuit. 



County of Westmoreland [assdzo town, Applebv (a)]. 
County of Cumberland [assize town, Carlisle (a)]. 
County of Lancaster [assize towns, Lancaster, Manchostcr, 
and LiverpooL See 0. 3, supra (a)]. 

County of Northumberland [assize town, Newcastle (a)]. 
County of the Town of Newcastle-upon-Tyne [assize towii, 

Newcastle]. 
County of Durham [assize town, Durham (a)]. 
County of York [assize towns, York, for the North and East 

BidiDgs, Leeds, for the West Riding. See 0. 3, supra (a)]. 
County of the City of York [assize town, York]. 

County of Lincoln [assize town, Lincoln (o)]. 
County of the City of Ijincoln [assize town, Lincoln (a)]. 
County of Noti.ingham [assize town, Nottingham (a)]. 
County of the Town of Nottingham [assize town, Notting- 
ham (a;]. 
County of Derby [assize town, Derby (a)]. 
County of Warwick [assize to^t-n, Warwick (a)]. 
County of Leicester [assize town. Leicester (a)]. 
Borough of Leicester [assize town, Leicester (o>]. 
County of Northampton [assize town. Northampton (a) J. 
County of Rutland [Oakham, assize town (a)]. 
County of Buckingham [Aylesbury, assize town (a)]. 
County of Bedford [assize town, Bedford (a)]. 



(a) The parts within brackets are not in the schedule, but aee 0. 2, mprtu 
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Kline of drcnlt. 



South KasteniCir- 
cnlt. 



Oxford Gircnit. 



Western Giicoit. 



Korth and Soath 
Wales Circuit. 



Constitation of Circuit 
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County of Norfolk [araise town. Norwich (a)l. 

County of the City of Norfolk [assize town, Norwich (a)]. 

County of Suffolk [assise towns. Bury 8L Edmunds in tho 

summer; Ipswich in the spring (a)]. 
County of Huntingdon [assize town, Huntingdon (a)}. 
County of Cambridge [assize town, Cambridge (a)j. 
County of Hertford Taasize town, Hertford (a\}. 
County of Essex f assize town, Chelmsford (a)]. 
County of Kent [assize town, Maidstone (a)]. 
County of Sussex [assize town, Lewes (a)J. 

County of Berks [assize town, Reading (a)}. 

County of Oxford [assize town, Oxford (a,}. 

County of Worcester [asaize town, Worcester (a)]. 

County of tlie City of Worcester [assize town, Worcester (a)]» 

County of Stafford [assize town, Stafford (a)]. 

County of Salop [assize town, Shrewsbury (a)]. 

County of Hereford [assize town, Hereford (a)]. 

County of Monmouth [assize cown, Monmouth (a)]. 

County of Gloucester [assize town, Gloucester Ta)]. 

County of the City of Gloucester [assize town, Gloucester]. 

County of Southampton [assize towui Winchester (a)\ 
County of Wilts [assize towns, Devizes in spring ; Siillsbury in 

summer (a)]. 
County of ixyiiset [assize town, Dorchester (a)]. 
County of the City of Exeter [Kxeter, assize town (o)]. 
County of Devon [assize town, Kxeter (a)]. 
County of Cornwall [assize town, Bodmin (a)]. 
County of Somerset [usslze towns, Taunton in spring ; Wells 

in summer (a)]. 
County of the City of Bristol [assizes held at Bristol (a)]. 

(a) North Wales Division. 

County of l^Iontgomery [assize towns, Welchpool in tUo 

spring ; Newlown in the summer ^a)]. 
County of Merioneth [assize town, Dulgelly]. 
County of Carnarvon [assize town, Carnarvon (a)]. 
County of Anglcsca [assize town, Beaumaris (a;]. 
County of Denbigh Tassize town, Ruthcn (a)]. 
County of Flint [assize town, Mold (a)]. 
County of Chester [assize town, Chester (a)]. 

(p) SoutJi Wales Division. 

County of Glamorgan [assize towns, Cardiff iu spring: 
Swansea in summer (a;]. 

County of Carmarthen [assize town, Carmarthen (a)"]. 

County of the Borough of Carmarthen [assize town. Car' 
raarthen]. 

County of Pembroke [assize town, Haverfordwest 'a)]. 

County of the Town of Haverfordwest [aesize town, Haver- 
fordwest (o)]. 

County of Cardigan [assize town, Cardigan (o)]. 

County of Brecknock [assize town, Brecon (a)]. 

County of Radnor [assize town, Presteign]. 



(a) The parts within brackets are not in the schedule, but see O. 2 ante. 
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how indicted 15,17,96 
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proof of 246 
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